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Bangor v. Rising Virtue Lodge

THE CITY OF BANGOR vs. RISING VIRTUE LODGE, NO. 10, FREE AND
ACCEPTED MASONS.

SUPREME JUDICIAL COURT OF MAINE, PENOBSCOT
73 Me. 428; 1882 Me. LEXIS 68
May 27, 1882, Decided

JUDGES: APPLETON, C. J. WALTON, BARROWS, DANFORTH, PETERSBBEY and SYMONDS, JJ.,
concurred.

OPINION BY: APPLETON

The Rising Virtue Lodge, with other lodges, ownlsigck of stores assessed as of the value of fifteeasand
dollars, claim that this property, a small portiohwhich, in value, is used for masonic purposésuid be
exempted from bearing its proportionate share & blurdens, which are imposed, for the support of
government, on the general property of the commgunit

The just and honest rule in assessments for govartainpurposes is equality of taxation. Whateveriees it
requires from the people should be made to beaeady as possible with the same pressure upomnathis

way only will there be the least sacrifice by #llone bears less than his share of the publicénsdsome other
must bear more. If one block of stores remainsxattathe remaining stores and other taxable prppeutst be
unduly and disproportionately taxed. The more nwugrthe exemptions, the more unequal and burdensome
the taxation.

The defendant corporation denies that its propgrould be assessed to defray its ratable shahe @xpenses
of the government, which protects it, in commonhvitie other property of the people and corporatiminthe
State. The ground of exemption rests on R. S., 8.6 part 2, by which "the real and personal propof all
literary institutions, and the real and personalperty of all benevolent, charitable and scientifistitutions
incorporated by this State," are exempted fromtiara

Assuming that the legislature have the power t@velfavored corporations or individuals from payimeir
just taxes, (and it is as proper in the one case #® other,) still taxation is the general ridgpmption from
taxation the exception. Statutes violating the galneile are to be construed strictly. They mustbestrued
with the utmost strictness. The statute creatiegetkemption must be clear, precise and definitasso satisfy
the court beyond all doubt that the exemption cklmvas within the intention of the legislature, ea®ry
exemption is repugnant to equal and impartial iarat"All exemptions are to be construed strictBuch
special privileges are in conflict with the univarebligation of all to contribute a just propornicoward the
public burdens.Co. Com. v. Sisters of Charity, 48 Md. 3fthe power to tax," observes DAVIS, J. Bailey v.
Magwire, 22 Wall. 215, 22 L. Ed. 850ests upon necessity, and is inherent in evevgieignty, and there can
be no presumption in favor of its relinquishment.”

Exemption is a special favor conferred. The pal@ynuing it must bring his case unmistakably witkie spirit
and intent of the act creating the exemption. @pamnd charitable uses are expressions recognizeédvall
understood in the law. The object of the legiskatwas to favor societies existimxclusivelyfor charitable
purposes, or as was said elsewhere by an eminerit tar purposegurely charitable, not a society existing for
other and distinct purposes, and with other anterint objects to be attained. It was the objecprimtect
public charitable institutions.
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The statute upon which the defendants rely, usesvtird benevolent, but there is no question thiatwiord,
when used in connection with charitable, is to édgarded as synonymous with it and as definingliamting
the nature of the charity intende8altonstall v. Sanderd 1 Allen 466.

What, then, is a charity? What is a charitableitutsdn? "A good charitable use miblic," remarks GRAY, J.,
in Saltonstall v. Sanderd1 Allen 446, "not in the sense that it must keceited openly and in public; but in
the sense of being so general and indefinite inbjscts as to be deemed of common and public hekeatch
individual immediately benefitted may be privatadahe charity may be distributed in private andalqyrivate
hand. It is public in its general scope and purpasel becomes definite and private only after titevidual
objects have been selected."Attorney General v. Proprietors of Meeting Hou8eGray 1, 50, "A public
charity," observes SHAW, C. J., "in legal contentipla, is derived frongift or bounty" Attorney General v.
Hewer, 2 Vern. 387. In the case of tidtorney General v. Heeli2 Sim. & Stu. 77, it is said by the Vice-
Chancellor, that it is the source whence the fuardsderived, and not the purpose to which theyacdkcated,
which constitutes the use, charitable; if deriveahf the gift of the crown, or the legislature, quravate gift for
improving a town, they are charitable, within trguigy of the stat. of 43 Eliz. c. 4; but when adus derived
from rates and assessments, being in no respeeeddrom bounty or charity, it is not charitabl®o a
subscription by a benefit society, for mutual relis a private and not a public charity, and doesrequire the
intervention of the attorney generalnon.3 Atk. 277. The essential features of a publicrithaare, that it is
not confined toprivileged individuals but is open to the indefinite public. It is thisdefinite, unrestricted
quality, that gives it its public charactedbonohugh's Appeal, 86 Pa. 306

Masonry being a secret institution, and its mainppaes being carefully guarded from public scrutamg
knowledge in the secrecy of its lodges, we can asbertain the objects of its existence from ttiermation
afforded us by its constitution and its generaltations, so far as they are made part of the ddseintimate
purposes of the institution are not disclosed. They secret. They are kept sacred. It is only fiehat is
known that we can infer what are its leading olgject

The section relied on as exempting the institufrem taxation, refers to those which amerely charitable.
That masonic lodges are charitable to their own be¥mis not to be questioned, but that is not thesgon.
The inquiry is, whether it is a public charity opavate charity for the exclusive aid of its mensoe

The constitution, it seems by the preamble therets ordained and established "in order to fornfeger
fraternal union, establish order, insure tranqyilifrovide for and promote the general welfarehef ¢raft, and
secure to the fraternity, the blessings of masprigleges.” From the "blessings of masonic prigés,” all not
members, and all of the female sex not marrieddeans or begotten by them in lawful wedlock, ardueded,
while no woman can be a member, and no man, exygept unanimous vote. It will, too, be perceivedttha
charity is not even mentioned as one of the pugpésewhich the constitution was ordained and distadd,
but "the welfare of the craft" and "the blessingsnasonic privileges" are specially designated.

It provides for the establishment and preservatibra uniform mode of working and lectures, in actance
with the ancient landmarks and customs of masorepd a Grand Lecturer, "whose duty it shall be to
exemplify the work" and "impart instruction to aloglge requiring their services."

Its funds are derived from fees for initiation, @ssments, fees for dispensation for holding newdsdto be
paid the Grand Treasurer, and generally from "fdees and assessments."

Of the nine committees for which provision is madethe management of the institution, there is @re
charity, whose duty it is to appropriate the ins¢i@f the charity, "in whole or in part, for thdie of such poor
and distressed brethren, their widows and orphasshe grand lodge or the trustees of the chauitg imay
consider worthy of assistance, and if the wholebieso distributed, the residue, with all the ottemreipts of
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the treasurer, after deducting therefrom such sasmmay be necessary for the ordinary expensesdbtand
Lodge," is to be added to this fund. This limitatiof charity in the constitution is found in sinikgrms in the
charter of the defendant lodge.

The jewels and the regalia, the elaborate schedilefficial dignitaries with titles implying impéant
functions and grave duties, inconsistent with andegessary for the distribution of charities, ideadid
processions, its gorgeous rooms, its palatial tempts "duly" guarded doors, its mysterious riies,secret
signs of recognition, all its rules, regulationsl groceedings, so far as made known to the puldigative the
idea that charity is the primary and exclusive obg the institution, and conclusively prove thtite welfare
of the craft,” and "the blessings of masonic pegés," are the objects of its existence. It isc@esp for mutual
benefit and protection, and the ends to be attasredprivate and personal, not public. The verydwvor
"privileges,” implies rights and immunities superio those enjoyed by others.

It is apparent that the defendant corporation cehaagegarded as a purely public charitable insbit,) because

it wants the essential elements of a public chaittyhas other objects than charity. Whatever itsnate
purposes, they are other than charitable. Its famdsderived not from devises and gifts, as in cdse public
charity, but from fees and the assessment of italmees. The funds so obtained are to be distribaeong the
poor and needy members, from whom they were cellecand among their wives and children. It is an
association for the mutual benefit of its membars] not a charitable institution within the meanofgthe
statute Bolton v. Bolton, antgp. 299.

In Babb v. Reed, 5 Rawle 15it was held that a lodge of Odd Fellows, beingamsociation of mutual
benevolence among its members, was not a charitadilaution. But the Odd Fellows, so far as is Wno are a
secret institution with signs of recognition andefally guarded secrets, raising their funds arsdritiuting the
same in a similar manner as the Masons. "The adsuti' observes SARGENT, J., in delivering thenoqm of
the court, "from whose property is the money inrtowas formed and conducted without incorporatids.
objects are stated to be the employment of itsfungurposes of mutual benevolence among its mesarel
their families; but these cannot be deemed cheitases under the common law of Pennsylvaniaher t
statute 43 Eliz. The twenty-one cases enumerateterstatute, and others constructively withinaig of a
public nature, tending to the benefit or relief in sonmape or other, of the community at large, and not
restricted to the mutual aid of a few." Tinomson's Ex'rs v. Norris, 20 N.J. Eq. 488 case oBabb v. Reed
was cited with approbation.

In Delaware County Institute v. Delaware CounByWeekly Notes of Cases, (Penn.) 449, it was ttedtl an
institute of science, whose object was the promodibgeneral and scientific knowledge among the roomity

at large, but whose benefits were restricted taniésnbers, except at the pleasure of its managers,nat a
purely public charity, and was not exempt from taxatisrsach. "The plaintiff in error," observes the ¢plso
far from being gurely public charity, is not a public charity at all.idta private corporation for the benefit of
its members, as much as any other beneficial &ty society.” It will be observed that otherrthmembers
were allowed, or might be allowed, to participateall the benefits of the association, not so wthsonic
lodges, whose "masonic privileges" and benevolanedimited and restricted to its members and fiasnil

A charitable institution to be exempted from tagatimust be gurely charitable one.Humphries v. Little
Sisters of the Poor, 29 Ohio St. 20he gift or bequest must be fstrictly charitable purposes, else the trust
will not be enforcedThompson's Ex'rs v. Norri§he funds of the defendant corporation may beaadas the
case shows, applied to other than charitable Usssfor the good of the craft,” in building a h&dr the
unknown purposes of its existence. To authorizemgtion from taxation its purposes must be "strictly
charitable," "purely charitable,” not a commingliogother and more important purposes with cha#y mere
secondary consideration.
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But we are referred to certain decisions as opptsdtie conclusions to which we have arrived. ltyrba
proper to remark that the constitution and regaregiof the Grand Lodge were not before nor constiby
the court, in the cases relied upon in defence.

In King v. Parker 9 Cush. 71, it was held that a conveyance tairepersons and the survivors of them as joint
tenants, but without word of limitation to theirifgeor to the heirs of the survivor, in trust tadaior the use of
an unincorporated lodge of Freemasons, to the prger use, benefit and behoof of the lodge forevénat
the conveyance was in trust and that the estateatidescend to the heirs of the grantor. It saffito remark
that since that decision the question of publicritiea has been before the same court, and thisidachas
been not merely doubted, but, substantially, s@a$arelates to the question under discussion, weekrinOld
South Society v. Parker, 119 MassWELLS, J., says property held in trust for a nmbynimeeting of Friends
seemdgo have been regarded as a public charitizane v. Wood 8 Cush. 430, and iDexter v. Gardner7
Allen 243; and for a lodge of FreemasonsKimg v. Parker 9 Cush. 71, but neither of these cases was a
proceeding which concerned the administration @ity as such. They were suits relating to truistsyhich

the rights of private parties alone were represkeritbere was npublic charity declared in either case, and no
adjudication which necessarily involved or was blagpon the existence of a charitable trust. A ftmde
dispensed exclusively by way of mutual aid or b#nafmong the members of an associatisrg privateand

not apublic charity 3 Gray 1, 50; 11 Allen 64. It mayell be questionedherefore, whether all the conditions
requisite for a technical public charity, were gmesin the case dfing v. Parker cited above.

The case obDuke v. Fuller, 9 N.H. 536wvas that of an unincorporated lodge of Masons, @afrwhose by-laws
was that, "the furniture and funds of the lodgellsha considered as the joint and equal propertalbthe
members, who shall, by a majority of votes, haveagament thereof for the good of the craft or far telief

of indigent and distressed worthy masons, theirowsl and orphans.” The lodge was dissolved anduthesf
divided among the six attending members and thendieint, who had been its treasurer, and the ffaint
brought his suit for his share. The court held dhasion void and gave judgment for the defenddmttheir
opinion they cite stat. 43 Eliz. relating to "gitied devises" for charitable uses, as if the fudes/ed from
assessments were derived by "gifts or devises,tiwthiey assuredly are not, any more than taxesatetl for
and appropriated to the support of paupers, abetdeemed within that statute, though that is aengeneral
and extensive charity. Assuming this to bepuablic charity, the court intimate that in cases of gross
mismanagement or dissolution, it might, sitting esurt of equity, take the funds and commit their
administration to other hands. But the right tostlmterfere can rest only on the ground, that ithia purely
public charity, which all the authorities showstnot.

In The State v. Addison, 2 S.C. 48 decision rests upon the long continued coastm by the city council
of Charleston, of an ordinance passed in 1793, pegn"all and every . . charitable society fronyment of
any city taxes now due or to become due." The ptpme certain real estate belonging to the lodgmained
untaxed until the year 1868, when, for the firghdj it was taxed. "Having already intimated," okesr
MOSES, C. J., "that we do not consider it as esaefior any society claiming exemption under thdinance
of 1793, to show that the charities which it adstieis argurely for public purposes, we think the relators are
to be held within itbecausethe city council, from the period when the soestfirst owned real estate in
Charleston, to 1868 have given a construction vehith it was too late to disregard or change whilgas in
force. It is true, as it was not in the nature abatract, they could have repealed it at theiaglee; but while
operative, their action in regard to it for so loagime must be received as the interpretatiorheir town
enactment.” It will be perceived that it is notegkd that the lodges in question were within 4%.Elhe
decision rests on the absence of previous taxa#ind,on the construction of the language of theénartte,
made by the city council.
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In Mayor of Savannah v. Solomon's Lod§@ Geo. 93, it was held that a Masonic instituticas a charitable
institution and exempt from taxation, but the deam was based solely by WARNER, C. J., upon thtutds

of the state. "It was," he remarks, "so recognied styled by the general assembly of this statéaraback as
1796. SeeMarble and Crawford's Digestl47." Upon this assumption, and without discussibe opinion

rests. Whether or not it was purely a public clyasiais neither considered nor discussed.

In Everett v. Carr, 59 Me. 32%ll that was decided, was, that "incorporatedanaslodges might receive in
trust, property devised for charitable purposesi&yicould hold property as trustees, as townspdirviduals
can, but that does not make the towns, lodgesdividuals, public charitable institutions withinettstatute.
They are corporations established for other purpcmad holding specified property for certain psg® They
hold as corporations their own property in theirnorght, for such purposes as the law permits; @ost
property in trust, as other trustees. In the wilDavinel there were legacies to Everett and oth#énstrust, to be
used solely and purely for charitable purposes.ithde devise altered the relations of the devissesas to
make either the lodges or the individual trustéesieby "charitable institutions," and therefordotexempted
from taxation. The only question then was, whetherlodge could take as trustee. That it does tetidei acts
is not to be questioned, but if charity was nothienary and exclusive object of its existence, dnvdas not a
purely benevolent, charitable institution, the msg and objects of its existence remaining uncldntpe
receiving a devise as trustee would not make uldi@ charitable institution -- under the statwéen, without
and before such devise it was not, any more thbagaiest to a town for literary purposes would msikeh
town a literary institution. The town can hold avide for literary purposes, as trustee, precisslg éodge can
for benevolent purposes, without the one beingtexaiy or the other a benevolent institution, witlihe
purview of the statutePiper v. Moulton, 72 Me. 155

In Indianapolis v. Grand Master, 25 Ind. 5li8was held that a lodge was a charitable insitu-- but its rules
and regulations were not before the court, nosiciamed by it. The decision rather assumed it @es tinat it
was a charitable institution, and assuming it teédethe court decided that it was.

After a careful consideration of the constitutiordahe general rules and regulations of the Graobk of the
state of Maine, and after an examination of thén@nties bearing on the question, our conclusiotha a
Masonic Lodge is not a charitable or benevolenttirtgon, within R. S., c. 6, 8 6, par. 2 and tltatreal and
personal estate must bear its equal and just piopasf the burdens of sustaining government whié other
property of the community.

Judgment for the plaintiff
WALTON, BARROWS, DANFORTH, PETERS, LIBBEY and SYM@, JJ., concurred.



Calais Hospital v. Calais

CALAIS HOSPITAL vs. CITY OF CALAIS.
SUPREME JUDICIAL COURT OF MAINE, WASHINGTON
138 Me. 234; 24 A.2d 489; 1942 Me. LEXIS 6
February 13, 1942, Decided

JUDGES: SITTING: STURGIS, C. J., THAXTER, HUDSON, MANSER,®RSTER, MURCHIE, JJ.
OPINION BY: MANSER

This is an appeal under R. S., Chap. 13, Secs878&am the refusal of the assessors of the CitCalfis to
abate a tax of $ 540.00 assessed for the year 4939 the real estate of the appellant. The caseridied to
this court upon report for the rendition of suctigment as the legal rights of the parties require.

In October, 1938, the Calais Hospital was incaapent under provisions of R. S., Chap. 70, as atebé and
benevolent institution, without capital stock, witb provision for dividends or profits, and for therpose of
owning, operating and maintaining a hospital ansesl training school and a nurses' home. Sevesigiys
and eight other citizens of Calais and vicinity éme Trustees of the institution.

Prior to this time, Dr. W. N. Miner was the owndrtloe real estate and a private hospital had beeducted
by a corporation which owned the equipment, of Widorporation Dr. Miner was the principal stockresld

The new corporation purchased the real estate DonMiner and the equipment from the former cogion
for the sum of $ 30,000.00 and gave its mortgagéhfat amount to Dr. Miner, payable at the rat& 4{500.00
per year. The transaction was completed Decemhet9®8B, and the new corporation was in active ahargl
management from that time. The tax in questionagsessed as of April 1, 1939.

The petition for abatement was based upon the dla@nthe appellant is a charitable and benevahstitution

within the purview of R. S., Chap. 13, Sec. 6, Riy.which provides exemption from taxation of remnd

personal property of all benevolent and charitabfitutions incorporated by the State. This exeompis

limited by the provision "but so much of the resiate of such corporations as is not occupied émtfor their
own purposes, shall be taxed in the municipalitwimch it is situated.” A further amendment to thempting
statute above cited, found in P. L. 1939, Chap, #28n if pertinent, is without application as &swot then in
effect.

The questions for determination are:

Is the present hospital not only incorporated &t aonducted as a charitable and benevolentutistit, and is
its entire real estate occupied for its own purp@se

In support of the claim for exemption, the appéllemroduced testimony to the effect that no offjdeustee,
physician or surgeon received any compensation tr@rhospital for services; that the hospital weailable
for the patients of any physician or surgeon regest and in regular practice; that the plan of ajpen was

essentially the same as that followed by the pubbspitals throughout the State long established an

recognized as charitable institutions; that theptiakreceived from the State in 1939 for sevemrdighated
purposes nearly $ 11,000.00 out of total receiptapproximately $ 27,000.00. Of such State contiilms $
7,141.89 comes under the heading "Hospital Appatiprn.” The authorization for such allocation ohdis by
the State is found in P. L. 1933, Chap. 1, Sec.wliiich prescribes the procedure to be followed hy a

7



Calais Hospital v. Calais

charitable or benevolent institution not wholly a@or controlled by the State in order to be eritto
participation in appropriations made for the pugds must be shown that the "persons receiving oaare in
need of such treatment, support or education;tktiegt were not able to pay for the same; that thesreharged
are not greater than those charged to the genebhtgor the same service, and that the ratesgathto those
who are able to pay are not less than the costreice rendered.”

The record justifies the conclusion that this priésd course was followed. The total amount reakifrem
paying patients was $ 15,001.01.

It further appears that an account was kept ofiseswendered all patients whether they were firgdigyable to
pay or not, but of $ 8,682.89 in unpaid accounts1f39, $ 4,593.24 were regarded as uncollectlbl¢his
connection, Dr. Miner, who was Treasurer and Managstified that "no patient was ever turned avirayn
the hospital because of finances."

It does not appear of record that either a trairsolgool or home for nurses had been established®39,
although contemplated by the statement of purpadethe corporation. These features, while tendiog t
emphasize the character of such an institutionpnareequired as a qualification under the stajuexemption.

The appellee concedes that the hospital corporatdts legal conception, is charitable.

The major premise in opposition upon the merith& not all of the building is occupied by the pital for its
own purposes and consequently, under the limitatiothe statute above recited, the portion not seduvas
taxable.

The case oFerry Beach Park Assn. v. City of Saco, 127 Me, 13@ A. 65which, like the instant case, was
upon an appeal from refusal to abate taxes, andbeBse the court on report, raised the same iddpen
examination of the record in that case, the Coound that the properties of the Association, otihan a
pavilion and a grove used for religious and edocal purposes, were subject to taxation, and oddare
abatement upon the portion entitled to exemption.

In the case before us, however, the appellee astbet because of the admitted fact that the Halsgitl not
bring in to the assessors a list of its properot, exempt from taxation, in accordance with theunemment of
R. S., Chap. 13, Sec. 70, it has no right of appeal the action of the assessors in refusing toenaady
abatement, even upon so much of the property asclgady exempt, is final. The position of the Hibapis
that it was unnecessary to file a list as the @riypwas entirely exempt.

The statute is strict in this respect and the Coonrdld have no authority to order an abatement ¢veangh the
decision of the assessors was manifestly unjuanyfportion of the real estate, however small, taaable. R.
S., Chap. 13, Sec. 70, provides:

"If any resident owner . . . does not bring ucls list, he is thereby barred of his right to make
application to the assessors or the county comamsss for any abatement of his taxes, unless he
offers such list with his application and satisftaem that he was unable to offer it at the time
appointed.”

The appellee further asserts that the financialestant of the Hospital for 1939 demonstrates that
institution was conducted upon a profit-making basiotwithstanding the substantial State contramsj

8



Calais Hospital v. Calais

because there was paid to Dr. Miner upon the mgetgadebtedness the sum of $ 6,000.00, althougl$ but
1,500.00 was prescribed as an installment payniéet.apparent surplus of receipts over operatin@mesgs is
logically accounted for, however, by the fact tpatt of the assets transferred to the new corforatiere bills
receivable in the sum of $ 9,241.36 and as theltre$wa determined effort a large portion of thignms was
collected. In other words, an amount equal to the paid Dr. Miner upon his mortgage note was reamkivom
sources other than current income. The inferencghgato be adduced is not tenable upon review lothal
facts.

Recurring to the main contention of the appellgs, iin detail, that there was during 1939 a roarthe hospital
building used by Dr. Miner as his office in connentwith his private professional practice for Ipisrsonal
gain, though without payment of rental by him te tHospital; that this constituted the dominant ok¢hat
portion of the property, and thus subjected suctigroto taxation.

The rule has been recently affirmedLliawiston v. All Maine Fair Association, 138 Me. 24, A.2d 625in
effect that property acquired and designed andyswaed in good faith for its own purposes remakampt
although occasionally used for the purposes foremrsuch purposes, when this could be done without
interfering with its general occupation and uséhef same property.

So inCurtis v. Odd Fellows, 99 Me. 356, 59 A. 518, 51%ppeared that the building of the defendans wa
designed and intended for use by a fraternal dimeits meetings and functions, that at times #dfshand
rooms were let to associate branches of the oathel on Sundays to the Christian Scientists, togetita the
fact that a single room was also let to the Claistscientists for two hours a day. The furniturd &rtures
throughout the building belonged to the defendand the entire building was at all times undercistrol,
subject only to use as above stated. Light, as ageheat, was provided by the defendant when artyopthe
building was let. Of this situation the court sgdge 358, that the defendant.

"is not the exclusive occupant, and the pldintibims that the meaning of this clause of the
paragraph is the same as if it read, so much ofre¢laé estate of such corporations as is not
exclusively occupied by them for their own purpostsll be taxed," etc. But the legislature did not
say this. If this had been its intention the admptof one more word would have made such
meaning clear, and we cannot believe that if tiid been the intention of the legislature, this one
word, which would have made the intention beyonhdjaéstion, would have been omitted. And for
other reasons we are of the opinion that it wasti®intention of the legislature that only thelrea
estate of such benevolent and charitable institatiés is occupied by them exclusively should be
exempt from taxation."

There is further clarification in the following lgnage of the court:

"The decision of this question must undoubtedgpend very largely upon the facts and
circumstances of each case. There may be casee Wigeuse of the property of such an owner for
other purposes is of such a dominant character,t@doccupation by the owner for its own
purposes is so incidental and trivial, or where tlse of the property by the owner for its own
purposes is so plainly an attempt to evade taxattms substantial use and occupation being for
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other purposes, that such occupation would notufiicient to make the property exempt from
taxation under our statutes."

In the present case the question resolves itselfarfactual determination concerning the use byNDner of
the particular room, and whether it was such asttofere with the general use and occupatiorhefltuilding
by the Hospital for its own dominant purposes.

The salient features are that Dr. Miner was thea3ueer and Manager of the Hospital and the roomhisas
headquarters in connection with his service toitiséitution; there was no setting aside of the rdomhis
exclusive personal use; it was of mutual convergeeraabling him to continue the practice of hisfggsion,
without detriment to Hospital service, but to itdvantage, because of the greater facility affordeth
reference to the performance of his manageriakduiihe doctor received no compensation from thepla
and the Hospital received no rental income. Anrayeanent as to the use of one room in the buildihghv
benefited the institution in carrying forward it®sk without additional expense, which segregategarntion to
the exclusive use of another, but left the Hospiablominant control, does not constitute a usectwhs
independent of and alien to the normal functionshef Hospital, even though it was also of advantager.
Miner.

True it is that the burden is on the Hospital taleksh its right to exemptiolCamp Associates v. Lyman, 132
Me. 67, 166 A. 59Bangor v. Masonic Lodge, 73 Me. 428, 40 Am. R&8, Bhere was sufficient evidence it
was incorporated and conducted as a charitable bemévolent institution, and that there was an &ctua
appropriation of all its property for its own pugas. The real estate should not have been assesskthe
hospital is entitled to an abatement of the eniéixe

Appeal from decision of Assessors of Calais susthin
Tax to be abated

Judgment for appellant with taxable costs
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CAMP EMOH ASSOCIATES vs. INHABITANTS OF LYMAN.
SUPREME JUDICIAL COURT OF MAINE, YORK
132 Me. 67; 166 A. 59; 1933 Me. LEXIS 43
May 4, 1933, Decided

JUDGES: SITTING: PATTANGALL, C. J., DUNN, STURGIS, BARNESHAXTER, JJ.
OPINION BY: DUNN

The plaintiff corporation was organized July 25299under Chapter 62 of the Revised Statutes, {Shép.
70, 1930). It has no capital stock, and no providir making dividends and profits. In 1930 it owne=al
estate in the town of Lyman. It appears to havertfadther property.

In assessing the general property for the suppbrowernment, the Lyman assessors laid a tax agains
defendant's realty, that it might bear a proposdtershare of the common burden. The tax was comurte
valuation of $ 13,500.00. The assessment itseff $v&07.50. The property was sold for delinqueihgythe
collector of taxes. After sale, and within the neqbéion period, plaintiff paid the tax, with inteteend accrued
charges, under protest that the property was exengtthe whole tax unauthorized and illegal.

This action of assumpsit was begun to recover baekamount so paid. The action is grounded on tatsta
which provides tax exemption for "the real and peed property of all benevolent and charitableiingons,
incorporated by the (this) state." R. S., Chap.S&;. 6, Par. lll. What a "benevolent” institutienif it differs
from one that is merely "charitable,” may be diffido say. Maine Baptist Missionary Convention v. Portland,
65 Me. 92

The case was heard before the Superior Court. Maaseno dispute with respect to the facts. Whetharot,
within the meaning of the statute, the plaintiffsuasing the taxed estate for purposes entitlingngxien, was
the point in controversy. Judgment was for thentitti The defendant excepted.

Property is not exempt from taxation merely because owned by a benevolent and charitable institu
Freedom from assessment extends only to properighvthe institution occupies or uses for its owmpmses.
R. S.,supra; Ferry Beach Park Ass'n v. City of Saco, V&7 136, 142 A. 65

On March 18, 1930, by its deed of that date, ofcwhihe Lyman assessors had actual notice, the ¢adie
Helping Hand Auxiliary to the Home for Jewish Chédd (a Massachusetts corporation which had owned th
real estate and been taxed therefor in 1929), gauvthe property to the plaintiff. The same persamsarently
comprised the boards of directors of the grantar gnantee corporations. Evidence warrants infereas the
judge in the lower court notes, that a motive abmporation in Maine was to obtain immunity frorma#on.

The main purpose and design of the plaintiff, dasf@eh in its certificate of organization, is thatt acquiring
and holding real and personal property for the temecand support of a camp, or camps, to be coeduct
without profit, for the care, maintenance, andstasice of poor and indigent Jewish children, om¢aons and
subject to such limitations as the board of dinectmay determine. The certificate defines no tenat
restriction.

That the members of the plaintiff corporation aot¢ permanently resident in Maine, and that of dffecers
only the clerk resides in the State, are not matéiconsequence. The individual members, as ngiaraons,

11
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are merged in the corporate identity, the domiaflevhich is Lyman. It meets requirements, everhim ¢ase of
a business corporation, that the clerk be resiéhtn the jurisdiction. R. S., Chap. 56, Sec. 32.

The corporation has on its land a group of campsing July and August, 1930, upwards of two hundaed
fifty children were at the camp, by assignment roritation, all but one of the children having corinem
outside this State.

The assignment of children was chiefly, perhapseyt by an affiliate organization in Boston, fraime Jewish
public. Parents or friends of the children mighthdasome did, make contributions in their behalft bu
principally, care and training, and shelter anddfoand all things else, were furnished and supphedhe
plaintiff, freely, and without the expectation efward. Money to defray expenses was derived fontbst part
from donations; other moneys came from entertainsn@nfairs.

At the end of the season, the camp was closedono¢ opened again until the next year. The ptgpéris
true, was not in actual use on the day of the ass&st, i.e., the first day of April, 1930. To haldt to secure
exemption, it must have then been in actual usejdvgnore the spirit and intendment of the lawiust use
on that particular day is not the test.

The evidence clearly shows that the plaintiff iSbanevolent and charitable institution incorporabgdthe
state." It is entirely immaterial what influencddetorganization of the corporation. And, certaithat it was
organized in Maine, because its incorporators veeiited with our laws, or wished to receive the Ifieroeé

them, should not be used against it to debar itsafights under those laws. It may be that ourslagon as to
exemption is too broad, but that constitutes nearavhy it should not be enforced with an equaldharhe
wisdom of the statute is for the Legislature, & Court, to consider. Legislative enunciation epentertain
corporations created and existing with the consénhe State of Maine, from taxation, the exempto@ing
restricted to property which such corporate bodigs and use for their own purposes.

Immunity from assessment depends, not upon simpleeiship and possession of property, nor necegsaril
upon the extent, or length, of the actual occupaheyeof, although this is entitled to considemtibut upon
exclusive occupation of such a nature as, withm tieaning of the statute, contributes immediatelyhe
promotion of benevolence and charity, and the aclaent thereof.

The statute enacts that a corporation such astltais be considered benevolent and charitable owtthegard
to the sources from which it gets its propertyuwnds, or limitations in the classes of personsamoose benefit
the property and funds are applied. Rs8pra.

The burden was on the plaintiff to establish ightito exemptionBangor v. Masonic Lodge, 73 Me. 42ere
was sufficient evidence of the actual appropriatodnits property, for the purposes for which theiptiff
corporation was incorporated. The real estate shooi have been assessed. No reversible erroravasitted
by the lower court. The exception, therefore, isroved.

Exception overruled.
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Cushing Nature and Preservation Center v. Cushing

CUSHING NATURE AND PRESERVATION CENTER v. TOWN OF
CUSHING et al.

SUPREME JUDICIAL COURT OF MAINE
2001 ME 149; 785 A.2d 342; 2001 Me. LEXIS 152
September 14, 2001, Argued
October 29, 2001, Decided

JUDGES: Panel: WATHEN, C.J. and CLIFFORD, RUDMAN, DANA, SAUFLEY, ALEXANDER, a
CALKINS, JJ.

*  Wathen, C.J., sat at oral argument and ppetied in the initial conference but resigned befibris
opinion was adopted.

OPINION BY: SAUFLEY

The Cushing Nature and Preservation Center apfeais a judgment of the Superior Court (Knox County,
Atwood, J.) denying its motion for summary judgmantl granting a summary judgment in favor of thevito
of Cushing on the Center's action for a declarajiodigment. The Center argues that its propertyifiesmffor a
charitable property tax exemption pursuan®®M.R.S.A. 8§ 652(1**2] (1990 & Supp. 2000) and is entitled
to a refund of taxes paid in 1998 and 1999. We lcolecthat there are material facts in dispute aachie the
judgment of the Superior Court.

|. BACKGROUND

The facts set forth in the parties’ opposing statés of material fact may be summarized as folloWse
Cushing Nature and Preservation Center was incarpdrpursuant to the Maine Nonprofit Corporatiorn, Ac
13-B M.R.S.A. 101-140588 (1981 & Supp. 2000). Aclog to its articles of incorporation, the Centersw

organized for one or more of the following pwses as specified iBection 501(c)(3) of the
Internal Revenue Code of 1986¢luding to own, operate and preserve land aatare center
and/or center for programs for environmental edanatand shall not carry on any activities not
permitted to be carried on by an organization exengm federal income tax und&RC 501(c)(3)
or corresponding provisions of any subsequentaas.

The IRS made a preliminary determination that tlemt€r is exempt from federal income tax. The Center
whose president is Dr. Nile Albright, has four offis and a three-person board of directors, nbméom are
compensated for their services. The directors efGbnter are also directors of another corporationby Dr.
Nile Albright, Advanced Medical Research Foundati&RF formerly owned the two Cushing lots. While
owner of the two lots, AMRF sought and was dengéedaxempt status. Séelvanced Med. Research Found. v.
Town of Cushing, 555 A.2d 1040, 1042 (Me. 1989)
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In February 1998, the Center acquired the two fimisn Advanced Medical Research Foundation. The lots
comprise 400 acres and are valued at roughly 2l®omdollars. There is a farmhouse on the propeasywell

as a barn that purportedly serves as a naturercdihge barn contains an administrative area orsétoend floor
and remains locked except for special functionsrédlar electricity service has been providecheogroperty
since July 1998. In 1998 and 1999, the Center hamlumteer part-time manager, who was also empldytd
time by AMRF.

The Center generally makes the property availabkhé public. The Town, however, asserted in @seshent

of material facts that clamming is prohibited oe fhroperty. The record is unclear as to what portbthe
property clammers are prohibited from using. Thext€enow contends that it discourages clammers from
crossing the property, but that it does not prdhtem from clamming in the intertidal zortdt is undisputed
that clamming in fact occurs on the property.

1 Believing that the issue of clamming was @vaint to the decision before the court, the Center
presented no fact in opposition to the Town's siaté of material fact on that point. Thus, we atctee
Town's assertion to the extent that it is suppolblethe record reference. The record referred te a
Albright's deposition, in which he said in respotséhe question of whether clamming was permitted:
"No. And we've posted it such and, when the clamsn@mme we put a yellow tag beneath their
windshield saying, this is private property anddaéke you to not use it this way and not dispokaroy
trash.”

The Center alleges that several nature-relatedagidnal programs took place on the property in 1868
1999. In both years, the property was used foChehing Nature Center Science Camp for Girls (CAGH

a program "designed to promote interest and erdbosiin science by girls, to develop self-esteem and
leadership, and for them to meet women scientistsrale models." Each year approximately twentysgir
stayed overnight at the property for six days aadigpated in a variety of educational and redose
activities. Whether the Center conducted or opdrtiie camp is in dispute.

The Center also alleges that it made its propeviilable for several other endeavors related tareat
education. MSAD # 50 ran a four-day science daypcamthe property in the summers of 1998 and 1999 a
part of its state-funded summer science prograifhe Knox County Boy, Girl, and Cub Scouts usee th
property for camping for three days in Septemb&813he Girl Scouts also held a camporee on thpgntp
over a weekend in May 1999. In both cases, thetsquovided their own shelter, bathrooms, suppliesd,
and telephone, and were able to use the barn ortlyei event of rain. In 1998, the scouts conduatedastal
clean-up on the property. Nature walks have beewlwtted on the property, and Maine Medical Censexdu
the property to study the relationship between deasity and Lyme disease. The Cushing Historicaiedy
marked burial sites of Native Americans and eaelylers on the property in 1998. In June 1999fth fjrade
class took a one-hour nature hike on the propérty.

2 MSAD # 50 executed a release of liability, veasouraged to provide its own bathrooms, supplies,
food, and cellular phones, and was advised notsw the barn unless it rained. The Center made
contributions to the camp of $ 480 in 1998 and ® 551999. MSAD # 50 also used the property to
conduct a four-day teacher training program in 1998ether MSAD # 50 conducted a similar program
in 1999 is in dispute.
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3. The Town alleges that the property was alseduor meetings by the Pathology Department of
Penobscot Bay Hospital, the Nurses Association efoBscot Bay Hospital, the Maine Arthritis
Association, the Maine Diabetes Association, thehhg Historic Society, and a group affiliated with
the Drug Abuse Resistance Education program. Th@eCealenies that the Pathology Department of
Penobscot Bay Hospital, the Nurses Association efoBscot Bay Hospital, the Maine Arthritis
Association, or the Maine Diabetes Association hae¢ on the property since the Center acquired it.

The Town assessed taxes against the combined pespei$ 18,245.36 in 1998 and $ 18,981.06 in 19%@&
Center requested that the Town Board of Assessemmt its property from municipal property taxes 1898
and 1999 pursuant to the provisions886fM.R.S.A. 8 652(1)(AThe Board denied that request.

The Center then filed a complaint seeking a detdaygudgment that its real property qualifies fax exempt
status and that it is entitled to a refund of thees paid. The Superior Court denied the Centestsom for
summary judgment and granted a summary judgmenthi®rTown. The court concluded that the Center's
restrictions on access by clammers is contraryutdip policy, thereby precluding the Centerfromirrieng an
exemption. The court also concluded that becausbeoéxistence of the Farm and Open Space Tax Béw,
M.R.S.A. 1101-112188 (1990 & Supp. 2000), land eownstion cannot be considered a charitable purpose
pursuant t86 M.R.S.A. § 652(1)(AThis appeal followed.

Il. DISCUSSION

On appeal from a grant of summary judgment, weiden®nly those portions of the record referrednd the
material facts set forth in the M.R. Civ. P. 56¢lgtements "to determine whether there was no genssue as
to any material fact and that the successful paety entitled to a judgment as a matter of ldvevine v. R.B.K.
Caly Corp., 2001 ME 77, P4, 770 A.2d 653, 65t&anton v. Univ. of Me. Sys., 2001 ME 96, P6, 7.28 A045,
1048 We examine the facts in the light most favorabléhe nonprevailing partyMastriano v. Blyer, 2001
ME 134, P10, 779 A.2d 951, 953:54

Whether an organization's real property qualifsa charitable tax exemption is a mixed questiblaw and
fact. SeeEpiscopal Camp Found., Inc. v. Town of Hope, 665dAL08, 110-111 (Me. 1995First, the court
must determine whether a stated purpose is cheritathin the meaning of the statute creating tkeneption.
See id. Statutory interpretation involves questiohiaw that give rise to de novo revieWwharlton v. Town of
Oxford, 2001 ME 104, P10, 774 A.2d 366, 3lflan organization's purpose is deemed to beitelde, the
court goes on to a careful examination of the famtdetermine whether the organization is actuading its
property solely for purely benevolent and chargapurposesEpiscopal Camp Found., 666 A.2d at 111
(quotingGreen Acre Baha'i Inst. v. Town of Eliot, 150 M803354, 110 A.2d 581, 584 (1954))

Here, the court did not engage in an examinatiotheffacts because it determined first, that thet€ewas
acting contrary to public policy in limiting clammg access to the property, and second, that otiee@enter's
stated charitable purposes, land preservationndidall within the meaning of a charity for purgssof36
M.R.S.A. 8 652(1)(ABecause we conclude that the limitation on clansheecess to the property does not, by
itself, bar the Center from claiming the exemptiand that the Center has set forth an alternatnegitable
purpose, nature education, we must remand the miattexamination of the facts. A. Access to Clalat$

Although the Superior Court found that clammingpmehibited on the property, the record referencéhim
Town's statement of material facts is equivocahweéspect to whether clamming is actually prohibite the
intertidal zone. The Center agrees that it maylegully prohibit clammers from being upon the ititial zone
of its property because the public enjoys an easemer intertidal land for the purposes of fishifgwling,
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and navigation.Bell v. Town of Wells, 557 A.2d 168, 173 (Me.1989)ow alleges, however, that it has never
flatly prohibited clamming but rather discouragésmmers from parking on its upland property ananfnasing

its roads to access the flats. This does not agpdae in dispute. Nonetheless, the Superior Cuoeid that the
Center's interference with clamming violates puphbdicy.

When thepurpose of an alleged charitable use violates public golitcannot be classified as charitable. See
Holbrook Island Sanctuary v. Town of Brooksvill61IMe. 476, 486-88, 214 A.2d 660, 666 (196%)s does
not mean, however, that a charity may not lawfudigtrict the use of its property. If the use isrithble, the
owner need not allow all public uses in order talify for an exemption. Here the Center allegeharitable
purpose of nature education. If it does, in fasg the property solely for that purpose, it mayleke others not
involved in that purpose from access to the prepeithout jeopardizing the property's tax exempatiss.
Clammers using the property to park trucks and gatess to the flats are engaged in commercialitzes,

not nature education. Thus, excluding clammers fumimg the upland portion of the property would not
preclude the Center from seeking a charitable exem@B. Educational Purposes

The Superior Court also concluded that land predeny cannot constitute a charitable use for plepag36
M.R.S.A. 8§ 65because the Legislature has provided a speciftbadeof obtaining favorable tax treatment of
preserved lands through the Farm and Open Spackal@x36M.R.S.A. 88 1101-1121.

The Center has not presented any facts in suppoat @aim that it has engaged in land conservaton
preserved the land for future public use. Thus, me®d not determine whether land conservation or
preservation, standing alone, could constitute axitdble use, and the Superior Court did not erentering
judgment for the Town on that claim.

The Center has, however, presented facts in suports alternate claim that it currently uses thed
exclusively for the charitable purpose of educagiogth and the public regarding science and nalehave
recognized that education may constitute a chaeitpbrpose. SeEpiscopal Camp Found., 666 A.2d at 110
Thus, we must determine whether the Center haemies sufficient facts regarding its educationalrithble
purposes to preclude the entry of a summary jud¢gmemvor of the Town.

In determining whether an organization's propetgldies for a charitable tax exemption, we haveniified
several factors the trial court should consider.eWlan exemption is claimed, the court must undertak
"careful examination" of the facts presented tcedaine (1) whether the owner of the land is orgashiand
conducting its operation for purely benevolent ahdritable purposes in good faith; (2) whetherdherany
profit motive revealed or concealed; (3) whetharé¢his any pretense to evade taxation; and (4) hehetny
production of revenue is purely incidental to a dwant purpose that is benevolent and charitaBleen Acre
Baha'i Inst., 150 Me. at 354, 110 A.2d at 584is does not represent an exhaustive list o$icemations, but it
will guide the court in its determination of theigence of a charitable use.

Here, there is apparently no factual dispute thatGenter is organized as a charitable corporatroinat it
allows occasional educational events to occur erptbperty. The dispute centers on the Town's otiotethat
the land is actually held for noncharitable investitnor other noncharitable purposes. The Town hesepted
facts in support of that contention. Thus, thd t@rt must determine whether the claimed chaletalse is the
sole use of the land, whether the charitable usesanducted in good faith, and whether there gxigiretense
to evade taxation.

Because of its legal rulings, the court did nothean analysis of the disputes of fact materidh&oCenter's use
of its land, including the extent of the Centedui@tional uses, its involvement with the Scieneen@ for
Girls, and the extent of its noncharitable useshef land, including noncharitable investment pugsosVe
therefore vacate the judgment in favor of the T@md remand the matter to the Superior Court farlugi®n
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of the factual disputes relevant to the Centetisgad charitable use of the property for nature scidnce
education. The entry is:

Judgment vacated. Remanded to the Superior Gmuftirther proceedings consistent with this
opinion.
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EPISCOPAL CAMP FOUNDATION, INC. v. TOWN OF HOPE
SUPREME JUDICIAL COURT OF MAINE
666 A.2d 108; 1995 Me. LEXI S 245
May 5, 1995, Argued
October 20, 1995, Decided

JUDGES: Before WATHEN, C.J., and ROBERTS, GLASSMAN, CLIFFDRRUDMAN, DANA, and
LIPEZ, JJ. Wathen, C.J., Clifford, and Lipez, &dncurring. Glassman, J., with whom Rudman and Daha
join, dissenting

OPINION BY: ROBERTS

The Town of Hope appeals from the summary judgreatered in the Superior Court (Knox County, Mead, J
in favor of Episcopal Camp Foundation, Inc., oncidsnplaint seeking a declaratory judgment thatpitogperty
of the Foundation is exempt from taxation pursuard6 M.R.S.A. 8 652(1(1990 & Supp. 1994). Because we
conclude that the court correctly determined tihat Foundation is conducted exclusively for benavote
charitable purposes, we affirm the judgment.

The record reveals the following undisputed fadise Foundation is a nonprofit corporation that apes
Camp Bishopswood, a summer camp for second thrtergh grade boys and girls on its property located
Lake Megunticook in the Town of Hope. The Foundasocorporate purpose as set forth in its artiokes
incorporation is "to maintain camps for both mexd ammen which will carry on moral, cultural, relgis and
recreational training and education, instructioraits and crafts and nature lore, good citizensguopial living
and civic responsibility, and to cooperate in comityuwelfare enterprises.” The articles of incomgdan
further provide that all profits derived from th@evation of the camp shall be devoted exclusivelyhe
purposes for which it is organized and no officéthe corporation shall receive any pecuniary preficept
reasonable compensation. Charges for operatingating shall be limited to expenses actually in@urre

The board of trustees is comprised of nine unpaatbers of the Episcopal Diocese of Maine. The bbass

an executive director as a full-time employee wireshstaff for the camp. The staff attends a weelktIpre-
camp training session in which communication skilsunseling relationships, teaching by examplignaihg

and supporting the children, shared responsibaityl group living are emphasized. The four goath® camp

are (1) to affirm individuality, (2) to provide egpential community living, (3) to provide childresith the
opportunity to be involved with the natural envinoent, and (4) to allow the children to enjoy thelvss In
addition to some religious teaching in a "Faith Blepment"” class, the camp conducts most of thetiwadl
summer camp activities such as swimming, games, artl crafts, nature study, and sports. The weekly
schedule is patterned after the Order for Celefgatie Holy Eucharist.

The Foundation allows Episcopalian children and paspers to register first. In 1992, 80% of thenpars
were in that group. The Foundation does not exchiole-Episcopalians and does not seek to indoctrinat
campers in the Episcopalian faith. The Foundateeks a diverse community and sponsors hearing-reghai
children and several African-American children.

If a camper requires financial assistance, the Bation advises the parents to first contact thogiall Episcopal
diocese, many of which provide scholarships fordamp regardless of whether the family is Episaapallf
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the family is unable to obtain financial assistafroen the diocese, the Foundation provides a scslola The
money for the scholarships is not derived from camipon but is provided by donations by the Episao
church and parents. In most cases the Foundatiaiasship equals one-half of the weekly tuition{ thunore
assistance is required, the Foundation providesget scholarship. The scholarships are providedequoest
and the Foundation does not independently veriéy family's financial need. In 1992, at least 22%thad
children attending the camp received scholarshigoe the Foundation.

In 1992 full tuition was $ 165 per week, which vgsficient to cover only two-thirds of the operatinosts of
the camp. The rest of the operating costs werevettrirom charitable donations and income generhied
leasing the property in the off-season. By prowdatholarships and keeping the tuition rate belogt,che
Foundation attempts to keep the camp affordabbestmany children as possible. Full tuition is agprately
one-third of the tuition per week charged by therage for-profit camp.

The Foundation has owned the property since 1962903, the Town asserted for the first time thmest t
Foundation's property was subject to real esta@&itsn. The Town assessed taxes of $ 13,909.50982 and

$ 13,855.89 for 1993. On May 21, 1993, the Fouwdabrought the present action pursuant to the Maine
Declaratory Judgments Act4 M.R.S.A. 88 5955963 (1980 & Supp. 1994), seeking a declaratiat the
Foundation's property is exempt from taxation pansuto36 M.R.S.A. 8§ 652(1)(And seeking to enjoin the
Town from assessing or collecting taxes.

The Foundation filed a motion for a summary judgtmanwhich the following facts were undisputed e t
parties: (1) the Foundation's production of incam@cidental to its dominant purpose, (2) the Ftation is

not a pretense to avoid taxation, (3) the Founddtms no profit motive, revealed or concealedn@he of the
Foundation's officials receive any pecuniary prother than reasonable compensation, and (5) alitprare
devoted exclusively to the purposes for which itorganized. The only issue between the Town and the
Foundation, therefore, was whether, based on tkesputed factual record, the Foundation is orgahied
conducted exclusively for benevolent and charitgligoses.

After a hearing, the trial court granted a summadgment in favor of the Foundation, finding that

the Foundation, through Camp Bishopswood, oféerorganized and professional program that
integrates religious teachings, moral instructiang social living and civic responsibility. The
Foundation offers these services at less than tlosir and provides direct tuition assistance to a
number of campers. Any profit that the Foundatiolghh realize is devoted to the charitable
purposes of Camp Bishopswood.

From this judgment, the Town appeals.

We review the grant of a summary judgment for erafrlaw, viewing the evidence in the light mostdeable

to the party against whom the judgment was enté&€adhman v. Tilton, 652 A.2d 650, 651 (Me. 198&ler
independently reviewing the record, we will affiamsummary judgment when there is no genuine isgue o
material fact and the movant is entitled to a judgtras a matter of law. Id.

The statutory exemption at issue in this case gesvin pertinent part:
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The following property of institutions and orggations is exempt from taxation:

1. Property of institutions and organizations.

A. The real estate and personal property owned atupad or used solely for their
own purposes by benevolent and charitable ingstitstincorporated by this State, and
none of these may be deprived of the right of exempby reason of the source from
which its funds are derived or by reason of limitatin the classes of persons for
whose benefit such funds are applied.

C. Further conditions to the right of exemption ungaragraphs A and B are that:

(1) Any corporation claiming exemption under paragr#plmust be organized and
conducted exclusively for benevolent and charitgligoses.

36 M.R.S.A. § 658Supp. 1994). We have previously held that theypseeking an exemption must establish
that its organization comes "unmistakably withire tbpirit and intent of the act creating the exeopti
Holbrook Island Sanctuary v. Town of Brooksvill€11Me. 476, 483, 214 A.2d 660, 664 (196&)ations
omitted). All exemptions are to be construed dtribecause "such special privileges are in conflith the
universal obligation of all to contribute a jusbportion toward the public burdens.” City of Bangor Rising
Virtue Lodge No. 10, Free & Accepted Masons, 73 Me. 428,(4882) The inquiry in this case is whether,
based on the undisputed record, providing childvih the opportunity to attend a summer camp betost is

a charitable and benevolent purpose within theipurof section 652

In defining "charity,” we have previously stateaitthe word

is not to be taken in its widest sense, denotihghal good affections which men ought to bear to
each other, nor in its restricted and usual sesigeifying relief to the poor, but is to be takenitis
legal signification, as derived chiefly from thatsite of 43 Eliz., C. 4. Those purposes are deemed
charitable which are enunciated in that act, orcWwiiy analogy are deemed within its spirit and
intendment.

Maine Baptist Missionary Convention v. City of Pamtd, 65 Me. 92, 93-94 (187&itation omitted). We have
described a charity to be

for the benefit of an indefinite number of persagither by bringing their minds or hearts under the
influence of education or religion, by relievingethbodies from disease, suffering, or constraint,
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by assisting them to establish themselves in bie[**9] by erecting or maintaining public
buildings or works or otherwise lessening the bosdef government.

Johnson v. South Blue Hill Cemetery Ass'n, 221 2388 287 (Me. 1966)

The justification for awarding charitable institutis tax exemptions is that

any institution which by its charitable actieti relieves the government of part of [its] burden
conferring a pecuniary benefit upon the body pgliéind in receiving exemption from taxation it is
merely being given a "quid pro quo” for its serg@da providing something which otherwise the
government would have to provide.

YMCA of Germantown v. City of Philadelphia, 323 Ba1, 187 A. 204, 210 (Penn. 193@&)ccordingly,
property on which organizations conduct theseticagal charitable activities has been exempt ftames. See,
e.g., Town of Poland v. Poland Spring Health Inst., Ir&49 A.2d 1098 (Me. 1994providing primary and
preventative health care is charitable and benavplerpose)Maine AFL-CIO Housing Dev. Corp. v. Town of
Madawaska, 523 A.2d 581 (Me. 19§80perating housing project for low income, eldery handicapped
persons benefits the public and is charitabl@jeen Acre Baha'i Inst. v. Town of Eliot, 150 M803110 A.2d
581 (1954)(missionary activities are traditional charitaplerposes)Camp Emoh Assocs. v. Town of Lyman,
132 Me. 67, 166 A. 59 (193R)perating summer camp for indigent Jewish chiideas charitable purpose).

As the trial court found, the Foundation "offers@ganized and professional program that integnaégious
teachings, moral instruction, and social living andl responsibility.” That purpose, undisputed thg Town,
is well within the definition of charity containeth Johnson and relied on by the court. Moreovee th
undisputed facts demonstrate that the Foundatiald gwt operate without substantial charitable dona. We
have suggested that the charitable source of fimés indication of charitable status. See CityBahgor v.
Rising VirtueLodge No. 10, Free & Accepted Masons, 73 Me. at A34ve stated ilGreen Acre Baha'i Inst.
v. Town of Eliot, 150 Me. at 354, 110 A.2d at,584 each situation where exemption is claimedreéhmust be
a careful examination to determine whether in fhetinstitution is organized and conducting itsragien for
purely benevolent and charitable purposes.” Heeetttlal court engaged in such an examination. Given
common factors that this case shares with our prases, there is no reason to disturb the welbresas
decision of the trial court

The entry is:
Judgment affirmed.

Wathen, C.J., Clifford, and Lipez, JJ., concurring.

DISSENT BY: Glassman

| must respectfully dissent. The law is well essti#d that taxation is the rule and tax exempt®rhe
exceptionSilverman v. Town of Alton, 451 A.2d 103, 105 (Mi82) Accordingly, "we begin with the general
principle, well established in Maine law, that axemmption from taxation, while entitled to reasormabl
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interpretation in accordance with its purpose, ¢ 1o be extended by application to situations clearly
coming within the scope of the exemption provisidhtarold MacQuinn, Inc. v. Halperin, 415 A.2d 818,082
(Me. 1980)(citations omitted). In the instant case, althotigéh Foundation provides a significant number of
scholarships to children to attend the Camp whicbperates on a non-profit basis, these factorseabre
insufficient to constitute a charitable purpoSee, e.g., Camping & Educ. Found. v. State, 287 MiA5, 164
N.W.2d 369, 374 (Minn. 196%holding that profit motive cannot be sole criverifor determining tax exempt
status).

There is no overriding principle immediately apperffom our prior cases. Implicit, however, in each case
that presents the issue whether an organizatiorbéas conducted exclusively for charitable purpasesn
evaluation of its activities to determine if thdiegiate a public need "which otherwise the goveeninwould
have to provide.'YMCA of Germantown v. City of Philadelphia, 323 #@1, 187 A. 204, 210 (Pa. 1936ke,
e.g., Town of Poland v. Poland Spring Health Instc., 649 A.2d 1098 (Me. 199{providing primary and
preventative health care a charitable purposiine AFL-CIO Housing Dev. Corp. v. Town of Madakegs
523 A.2d 581 (Me. 1981dperating housing project for low-income eldestyhandicapped persons a charitable
purpose);,Camp Emoh Assoc. v. Town of Lyman, 132 Me. 67 [1@@rating tuition-free summer camp for
indigent Jewish children a charitable purpo&ye also City of Bangor v. Rising Virtue Lodge Mi& 428
(1882) (Masonic Lodge not statutorily exempted on bas& funds collected from members were distributed
among poor and needy members and their wives althtah).

1 Missionary societies have long been deemepbssess the required attributes of benevolent and
charitable institutions for tax exemption purposggeen Acre Baha'i Inst. v. Town of Eliot, 150 M803
110 A.2d 581 (1954Vniversalist Church v. City of Saco, 136 Me. 202,.Zd 428 (1939)Maine Baptist
Missionary Convention v. City of Portland, 65 M2.(2876)

The activities offered at the Camp, including #hasrected to the goals of "good citizenship, ddorang and
civic responsibility and to cooperate in communitglfare enterprises,” do not materially differ froime
activities typically offered by children's summeantps that operate for profit. Nor can it be saidt tthe
activities are a public benefit akin to providirgngces to indigent or low-income persons or pess@guiring
health care. In my opinion, the purpose of the Eation in establishing Camp Bishopswood was to igeto
any child, regardless of financial need, a sumnaenc experience. As laudable as this goal may hs, bt
"unmistakably within the spirit and intent" of siect 651.Holbrook Island Sanctuary v. Town of Brooksville,
161 Me. 476, 483, 214 A.2d 660, 664 (19@%) this record, the Foundation should not be @tdrom the the
universal obligation to contribute proportionatébyvard the cost to the government in meeting pubdieds.
There being no challenge to the amount of the asdesix, | would vacate the judgment and remargldhse
for the entry of a judgment in favor of the TownHxdpe.
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FRANCIS SMALL HERITAGE TRUST, INC. v. TOWN OF LIMIN GTON et al.
SUPREME JUDICIAL COURT OF MAINE
2014 ME 102; 98 A.3d 1012; 2014 Me. LEXIS 110
May 15, 2014, Argued
August 7, 2014, Decided

JUDGES: Panel: SAUFLEY, C.J., and ALEXANDER, SILVER, MEAGRORMAN, and JABAR, JJ.
OPINION BY: SILVER

The Town of Limington appeals from a judgment estiein the Superior Court (York Countlyritzsche, J.
vacating a decision of the State Board of Prop&ey Review. The Town argues that (1) the SuperiourC
erred in vacating the Board's ruling that Francisa Heritage Trust, Inc., is not entitled to a &emption as
a benevolent and charitable institution pursuar@ad1.R.S. 8§ 652(1)(AfC) (2013), and (2) the Board did not
err in concluding that the Town correctly appliéé t[a]lternative valuation method" 86 M.R.S. 8§ 1106-A(2)
(2013) to the Trust's properties that are classifie open space land pursuant to Maine's Farm ped Space
Tax Law, 36 M.R.S. 88 1101-1122013)! This opinion gives us the opportunity to review tieal estate tax
status of land fully devoted to conservation argkfpublic access. Because we conclude that the Bus
entitled to a charitable exemption, we affirm thdgment.

1 Various provisions of the Farm and Open Spacellaw, including36 M.R.S. § 1106-£013), have
been amended since the 2009 and 2010 tax yeasuatin this cas&ee, e.g.P.L. 2011, ch. 240, 88 7-8
(effective Sept. 28, 2011) (codified as amende86ab.R.S. § 1109(1]3) (2013)); P.L. 2011, ch. 618,
88 6-7 (effective Aug. 30, 2012) (codified38 M.R.S. 8 1106-A(2)-(B)Those amendments do not affect
this appeal.

|. BACKGROUND

The following facts are drawn from the administratirecord developed before the Board. The Trustsown
eleven contiguous parcels of land on and near SaWymintain in Limington. Three of the parcels have
historically been taxed pursuant to the Maine Teeewth Tax Law,36 M.R.S. §8§ 571 to 584{®013)? The
remaining eight parcels are classified as openesfat pursuant to the Farm and Open Space Tax 3@w,
M.R.S. 88 1101-1121The open space properties are protected by part "forever-wild" conservation
easements, and some of the parcels are also fyntbrcted by easements held by the Departmenilahd
Fisheries and Wildlife as part of the Land for MamFuture program.

2 Various provisions of the Maine Tree Growth Taw have been amended since the 2009 and 2010
tax years at issue in this caSee, e.g.P.L. 2013, ch. 405, § A-23 (effective Oct. 9, 2P{codified at36
M.R.S. 88 575-/77,579, 581-F to 581-(2013). Those amendments do not affect this appeal
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The Trust's purposes are "to conserve natural ressuand to provide free public access to thosaralat
resources.” To that end, the Trust's properties'@sed and operated as conserved wildlife habitatd are
open to the public 365 days a year. Local schosdsthie properties for field trips and environmeptiucation.
The Trust's land is also open for hunting, fishihigging, cross-country skiing, and snowmobiling.addition,
the Trust has engaged in other activities, sucbpassoring a Limington Boy Scout Troop, participgtin a
project with Maine Medical Center to research sk of exposure to Lyme-disease-transmitting diekst and
conducting a workshop on invasive plants. The Talst holds a conservation easement on a comméaoial
in the town of Parsonsfield. The Trust's Articlésnworporation set forth the purposes of the Trust

The corporation is organized exclusively for chaie, educational, and scientific purposes
within the meaning o$ection 501(c)(3) of the Internal Revenue Caxé Title 13-B of the Maine
Revised Statutes. The nature of the activitieset@dnducted and the purposes to be promoted or
carried out by the corporation are as follows:

(a) The receipt and administration of property and fsiridr the promotion of conservation and
preservation of the natural resourcgsimarily in, but not limited to, the Towns of Gush,
Limerick and Limington, County of York, state of Ma for the benefit of the general public
including land and water resources, plant and ahniife and areas of scenic, agricultural,
ecological or educational significance therein;

(b) In conformity with the purposes set forth imstparagraph, the corporation shall accept by gift,
devise or bequest, but may also obtain by purchassge, or otherwise, property and interests
therein, including, but not limited to, developmantights therein, and other property, real,
personal or mixed, of historic, scenic, agricult@ad natural significanc®ther specific purposes
of the corporation shall be tmaintain open space and preserves for wildlife @adt life, protect
appropriate uses such as logging, farming and otbempatible commercial activities within
specified areas and adjacent areasgage in and promote scientific study and edutaegarding
natural resources, to demonstrate and teach thessigc of preserving our natural heritage by
conservation and preservation so that future génesamay enjoy it, and to protect and promote
the utilization of properties for hunting, fishinigiking, cross country skiing and other compatible
uses.

(Emphasis added.)

For tax purposes, the assessed value of open &patés governed b6 M.R.S. § 1106-Avhich provides
that, if the assessor cannot determine the maria pf the property, the assessor may employ ajttéfnative
valuation method.'ld. 8 1106-A(1) (2). Pursuant to the alternative valuation methodhé[tassessor may
reduce the ordinary assessed valuation of the laitldout regard to conservation easement restristioby up
to 95% if the land meets certain statutory critérid. § 1106-A(2) Section 1106-A(2¥urther provides,
however, that "[n]otwithstanding this section, tredue of forested open space land may not be rediackess
than the value it would have under [the Maine Te&gewth Tax Law], and the open space land valuatiay
not exceed just value as required un®& ¥.R.S. § 701-013)]."

3 The statute provides in relevant part:
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The assessor may reduce the ordinary assest@tioa of the land, without regard to
conservation easement restrictions and as redugebebcertified ratio, by the cumulative
percentage reduction for which the land is eligdideording to the following categories.

A. All open space land is eligible for a reductior26f6.

B. Permanently protected open space land is elidinehe reduction set in
paragraph A and an additional 30%.

C. Forever wild open space land is eligible for teduction set in paragraphs A
and B and an additional 20%.

D. Public access open space land is eligible foraghy@icable reduction set in
paragraph A, B or C and an additional 25%.

36 M.R.S. 8§ 1106-A(2)(A)-(02013).Subsection (3)f the statute defines "[p]ermanently protectedrop
space," "[florever wild open space,” and "[p]ulditcess open spac&6 M.R.S. § 1106-A(3)(A)-(Cyhe
Town does not dispute that the Trust's open spaiedies meet all of these criteria and are digior
a 95% reduction in assessed value.

In assessing the Trust's open space propertieg,aive utilized the alternative valuation methodcBese the
Town's valuation of the properties, as reducedyanstosection 1106-A(2)(A)-(D¥ell below the value of the
properties pursuant to the Maine Tree Growth Taw,Lthe Town instead used the tree growth value. The
Town did not have data regarding the mixture oésréor one of the Trust's open space parcels bedahad
never been enrolled in the tree growth programthgoTown instead used the full value of that paa=l
reduced pursuant section 1106-A(2)(A)-(D)

The Trust requested tax abatement on its elevepepies for the 2009 and 2010 tax years, contenttiagthe
properties should be granted tax-exempt statustlaatdif the properties are not exempt, the Towerealued
the eight open space lots by misapplying the radtiere valuation method set forth 3 M.R.S. 8 1106-A(2)
The Town denied the Trust's petitions, and the flappealed to the Board.

The Board consolidated the Trust's appeals and éeldentiary hearings on July 19 and 20, 2011, and
September 9, 2011. The Board received the testinudngeveral witnesses, including Richard Jarrdie t
treasurer of the Trust and a member of its boardireictors. Jarrett testified that the "compatibenmercial
activities" provision of the Trust's Articles ofdarporation permitted the Trust to engage in foyedthe Trust,
Jarrett testified, plans to use its tree growtlcelsrfor an educational program on sustainable legeesting,
with any revenue flowing back into the Trust toused in accordance with its purposes. Jarrett telstiified
that heavily encumbered conservation land is méra financial liability than an asset, and thansfers of
such property are generally for nominal value afténoaccompanied by a donation of "stewardshiptfufor

the maintenance of the property.

By a written decision dated August 22, 2012, tharladenied the Trust's appeals. The Board concltitsd
the Trust was not entitled to a tax exemption bgedits activities are not restricted solely to darlent and
charitable purposes.” In reaching this conclustbre, Board relied on several facts: (1) the TruAttscles of
Incorporation permitted the Trust to "engage" imeoeercial activities such as farming and logging;Jarrett,
the Trust's treasurer, interpreted the commerci@liies provision of the Articles to permit theust to engage
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in forestry; (3) three of the Trust's parcels weneolled in the tree growth program; and (4) thestown[s]"

a commercial farm in Parsonsfield. The Board aklsasoned that the Trust's property could not be pkem
because eight of the Trust's properties were ¢ladshs open space land and already enjoyed suiasttax
relief, relying in part orCushing Nature & Preservation Center v. Inhabitanfsthe Town of Cushing, No.
Civ.A.CV99-059, 2001 Me. Super. LEXIS 50, 2001 Wa9Q95, at *6 (Me. Super. Ct. May 30, 200Mcated
on other grounds2001 ME 149, 785 A.2d 342

With respect to the valuation issue, the Board kaled that the plain language sdction 1106-A(23upported
the Town's use of the tree growth value where 8 @eduction resulted in a value less than the drewth
value. The Board also rejected the Trust's arguttenthe fair market value of the properties washimal due
to restrictions on their use because the Board dodiaxrett's "unsupported testimony not persuasi a
therefore insufficient to overcome the presumptloat the assessors' valuation is valid."

The Trust appealed the Board's decision to the r&up@ourt pursuant to M.R. Civ. P. 80C ahdV.R.S. 88§
11001-110082013). The Superior Court vacated the Board'ssatet; concluding that the Trust was entitled to
a tax exemption as a benevolent and charitabletutish. The court reasoned that the Trust's Aescbf
Incorporation permitted only the "protection” ofjiging, farming, and other compatible commerciaivi@ts,
and did not actually authorize the Trust to engaglem, and that any revenue derived by the Trost such
commercial activities was purely incidental. Theitdurther reasoned that nothing in the Maine T&sewth
Tax Law or the Farm and Open Space Tax Law predlemption of the Trust's property as that of a
benevolent and charitable institution. The coud ot reach the issue of the Town's valuation hef Trust's
open space properties. The Town timely appehled.

4 Amici Maine Coast Heritage Trust and Land Tiiéance, Inc., filed a brief in support of theust.

Il. DISCUSSION

A. Standard of Review

Because the Superior Court acted in its appetiapacity, we review the decision of the Board diyewithout
deference to the Superior Court's intermediateerevbee Humboldt Field Research Inst. v. Town of Steube
2011 ME 130, PP 3-4, 36 A.3d 8M3ar. Energy v. Fund Ins. Review Bd., 2001 ME 43, P67 A.2d 812We
review the Board's decision for abuse of discretemors of law, or findings not supported by tividence.
Mar. Energy, 2001 ME 45, P 7, 767 A.2d 812

B. Analysis

As a general rule, all real estate in Maine is sctbjo taxation36 M.R.S. § 5022013);Hebron Acad., Inc. v.
Town of Hebron, 2013 ME 15, P 7, 60 A.3d .7lzdgislatively established state policy encourggtharitable
use of land, however, establishes that an orgaoigstproperty is exempt from taxation if (1) theganization
claiming the exemption is "organized and condueteclusively for benevolent and charitable purpdsasd

(2) the property is "owned and occupied or useelgdbr [the organization's] own purpose86 M.R.S. §
652(1)(A) (C)(1). Because the Town does not argue that the Truest dot own, occupy, and use the property
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in question solely for its own purposes, we addmsly whether the Trust is "organized and conducted
exclusively for benevolent and charitable purpdsies.

Whether a purpose is benevolent and charitableirwitte meaning o$ection 652(1)s a question of law that
we review de novoCushing Nature & Pres. Ctr. v. Town of Cushing, POOE 149, P 10, 785 A.2d 342
Because "[t]Jaxation is the rule and exemption tkeeption,"Green Acre Baha'i Inst. v. Town of Eliot, 150 Me.
350, 353, 110 A.2d 581 (Me. 1954he burden is on the party seeking the exemptoprove that it falls
"unmistakably within the spirit and intent of thet @reating the exemptiontiebron Acad., 2013 ME 15, P 7,
60 A.3d 774quotation marks omitted). In cases where theitdide exemption is claimed,

there must be a careful examination to determihether in fact the institution is organized and
conducting its operation for purely benevolent ahdritable purposes in good faith, whether there
is any profit motive revealed or concealed, whetihere is any pretense to avoid taxation, and
whether any production of revenue is purely inctdeto a dominant purpose which is benevolent
and charitable. When these questions are answavedably to the petitioner for exemption, the
property may not be taxed.

Christian Fellowship & Renewal Ctr. v. Town of Lingion, 2006 ME 44, P 17, 896 A.2d 2@liotingGreen
Acre, 150 Me. at 354, 110 A.2d 581

We have construed the word "benevolent" as synongmath the word “charitableld. P 13 An activity or
purpose is "charitable" if it is

for the benefit of an indefinite number of perspeither by bringing their minds or hearts under
the influence of education or religion, by relieyirtheir bodies from disease, suffering, or
constraint, by assisting them to establish thenesela life, or by erecting or maintaining public
buildings or works or otherwise lessening the bnsdef government.

Id. P 14 (quotingEpiscopal Camp Found., Inc. v. Town of Hope, 6651A.08, 110 (Me. 1995)part of the
rationale for granting exemption for charitabletitugions is that

[a]ny institution which by its charitable acti@s relieves the government of part of [its] burde
conferring a pecuniary benefit upon the body pgliéind in receiving exemption from taxation it is
merely being given a "quid pro quo” for its serg@da providing something which otherwise the
government would have to provide.

Episcopal Camp, 666 A.2d at 1{dlterations in original) (quotation marks omifte@his "quid pro quo” factor,
although not controlling, is one courts should edesin determining whether the charitable exempapplies.
Christian Fellowship, 2006 ME 44, PP 24, 35, 89@dA287 Providing opportunities for even "casual and
limited group recreational and relaxation actiwtiecan constitute a quid pro quo because it "pfegid
something that government would otherwise provitlepugh the government system of parks, public dand
and recreational facilitieslt. P 37(quotation marks omitted).
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We have not directly addressed whether land coatiervconstitutes a charitable purpose within theaning

of section 652(1)See Cushing, 2001 ME 149, P 15, 785 A.2d(842lining to reach the issue of "whether land
conservation or preservation, standing alone, coaittitute a charitable use"). We have, howewarsiclered
whether wildlife refuges qualify for exemption. Holbrook Island Sanctuary v. Inhabitants of the Toof
Brooksville, 161 Me. 476, 477, 484, 214 A.2d 66@.(I/P65) the plaintiff organization sought exemption of
property it operated as a wildlife sanctuary or gapneserve. Public access to the plaintiff's prigpasas
strictly limited:

The corporation employed a full-time Warden. with an additional helper during the summer
months and the hunting season. All persons wistongnter the sanctuary were and are asked to
register at the office and to apply to the Wardanpiermission to enter the sanctuary. Persons and
organizations engaged in nature study were pemnitt¢he Sanctuary accompanied by the Warden
for [***14] the purpose of nature study, obsereatiand photography. The public was directed not
to enter the sanctuary for any other purpose. Tlewdéh and his assistant were instructed to
prohibit hunting in the area.

Id. at 480-81 The plaintiff blocked off existing access roaasthe property, with the intention of permitting
the roads to become overgrown and return to tregirral stateld. at 480 We concluded that the organization
at issue was not "charitable,” because it was ingtim substance more than a game preserve," ttppgel of
which was "plainly to benefit wild animals"”; prowd "no benefit to the community or to the publiaftd was
contrary to public policy favoring state-regulaggine management areés. at 484-88 see also Silverman v.
Town of Alton, 451 A.2d 103, 106 (Me. 19829lding that a wildlife refuge was not "in anditdelf . . . a
scientific institution or organization" pursuant 8 M.R.S. 8§ 652(1)(Bj2013), and that the "incidental
scientific objective to benefit the University ofdihe by permitting use of the premises” was insigfit to
bring the property within the exemption).

The Town suggests that our holdingdHalbrook andSilvermancontrol this case. Amici Maine Coast Heritage
Trust and Land Trust Alliance, Inc., in turn, ungeto overrule or limiHolbrook citing scholarly criticism of
that decisionSeeKirk G. Siegel, CommentWeighing the Costs and Benefits of Property Taxritien:
Nonprofit Organization Land Conservatiod9 Me. L. Rev. 399, 416 (199¢[HolbrooKs] holding, that a
benefit to wild animals did not equate to a benefithe community and was therefore not charitatlight be
assessed differently by a court with a modern amesm® of the public benefits of ecosystem presemnwaji

We conclude that botHolbrook andSilvermanare distinguishable. Our holding Holbrook was based on the
absence of any benefit to the public of a gameepvesoperated in a manner that heavily restricteolip
access and was contrary to public poli®&ge Holbrook, 161 Me. at 480-81, 484-88, 214 A@d As we
discuss further below, neither rationale applieseh8ilvermanis also inapposite, as it did not apply the
exemption for benevolent and charitable organinatidut rather the exemption for scientific ingtans. 451
A.2d at 105-06

Appellate courts in several other jurisdictions é@encluded that land conservation is a charitpblpose, at
least when coupled with public access, or whereseasmtion of the land otherwise confers a publicelfie
See, e.g., Santa Catalina Island Conservancy w.@ftL.A., 126 Cal. App. 3d 221, 178 Cal. Rptr8,7016
(Ct. App. 1981)concluding that "nonprofit organizations formattaconducted for the purpose of preserving
natural environments and recreational opportunifems the benefit of the public come within the term
‘charitable' as defined by the decisions of our&ume Court by lessening the burdens of governmehtihher
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v. Trust for Pub. Land, 445 So. 2d 1124, 1124, 1(FA&. Dist. Ct. App. 1984]jholding that a nonprofit
corporation's conservation of land in its natutales entitled it to tax exemption pursuant to aridlkp statute
defining a charitable purpose as "a function owiser which is of such a community service that its
discontinuance could legally result in the allogsatiof public funds for the continuance of the fumator
service" (quotation marks omittedPecos River Open Spaces, Inc. v. Cnty. of San Mijlee 30,865, 2013-
NMCA-029, 2013 WL 309847, at *5, *7 (N.M. Ct. Appan. 11, 2013) (holding that, "owing to the subtshn
public benefit derived from conservation of the iy, conservation in this case constitutes aitztide
purpose that qualifies the Property for a tax exenp pursuant to the New Mexico Constitutiodiphonk
Trust v. Bd. of Assessors, 47 N.Y.2d 476, 392 N.&/B, 878-80, 418 N.Y.S.2d 763 (N.Y. 19¢€6hcluding
that a trust whose purpose was "preservation afesiless areas for the benefit of the public" wdgleah to
exemption pursuant to statute exempting propertgduexclusively for "religious, charitable, hospital
educational, moral or mental improvement of menmean or children or cemetery purposes" (quotatiorkea
omitted)); Little Miami, Inc. v. Kinney, 68 Ohio St. 2d 10284N.E.2d 859, 860 (Ohio 198{per curiam)
(holding that an organization's restoration of gland to its natural state and continued effortpreserve the
island were in furtherance of charitable purposes rendered the property exemmge also Trustees of Vi.
Wild Land Found. v. Town of Pittsford, 137 Vt. 4397 A.2d 174, 175-77 (Vt. 197®olding that land
preserved in an undeveloped state was not exengptagolic, pious or charitable use[]" where pulaacess to
the land was strictly limited (quotation marks aeuf)). Several of these holdings were based in part
legislative recognition of a public policy in favof conservationSee Santa Catalina, 178 Cal. Rptr. at 716
Turner, 445 So. 2d at 112Becos River2013-NMCA-029, 2013 WL 309847, at *3-5.

Most recently, ilNew England Forestry Foundation, Inc. v. Board s&éssors of Hawley, 468 Mass. 138, 9
N.E.3d 310, 312-13 (Mass. 2014he Supreme Judicial Court of Massachusetts tietl a nonprofit land
conservation organization was entitled to a taxrgten as a charitable organization. The orgaronistated
purpose was, in part, to “"create, foster, and sdpponservation, habitat, water resource, open espac
preservation, recreational, and other activitiespbymoting, supporting, and practicing forest mamagnt
policies and techniques to increase the produabibtimber in an ecologically and economically prote
manner."ld. at 313(quotation marks omitted). The property at isswas @ 120-acre parcel abutting a state
forest that the organization maintained in an uetigped state using sustainable forestry practindsopened
for public recreationld. at 313-14, 321, 325-26The Massachusetts court concluded that the argtoin's
purposes were charitable because the environmieatafits of holding land in its natural state "ielafj to an
indefinite number of people,” and because the org#ion "lessen[ed] the burdens of government" by
"assist[ing] the State in achieving its conservapolicy goals.'ld. at 320-23

There can be little doubt that the Legislature érasnciated a strong public policy in favor of thietpction and
conservation of the natural resources and sceractheof Maine. For example&8 M.R.S. § 480-A2013)
states:

The Legislature finds and declares that theeStativers and streams, great ponds, fragile
mountain areas, freshwater wetlands, significaidlifie habitat, coastal wetlands and coastal sand
dunes systems are resources of state significaiiese resources have great scenic beauty and
unique characteristics, unsurpassed recreationdtiral, historical and environmental value of
present and future benefit to the citizens of tteéeSand that uses are causing the rapid degradatio
and, in some cases, the destruction of these alrifi¢*19] resources, producing significant
adverse economic and environmental impacts andtning the health, safety and general welfare
of the citizens of the State.
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The Legislature further finds and declares thatdinaulative effect of frequent minor alterations
and occasional major alterations of these resoyrosss a substantial threat to the environment
and economy of the State and its quality of life.

See als® M.R.S. 8§ 620(2013) (finding that "the continued availabilitf mublic access to [outdoor] recreation
opportunities and the protection of the scenic aatiliral environment are essential for preservirggState's
high quality of life" and that the "public intereist the future quality and availability for all Ma people of
lands for recreation and conservation is best selyesignificant additions of lands to the publanhin®); 30-

A M.R.S. 8§ 4312(3)(Fj2013) (identifying the protection of "critical naal resources, including without
limitation, wetlands, wildlife and fisheries halijt@and dunes, shorelands, scenic vistas and umgugal
areas" as a state goal). In creating the Land fan®s Future program, the Legislature declared tha

the future social and economic well-being of titezens of this State depends upon maintaining
the quality and availability of natural areas fecreation, hunting and fishing, conservation,
wildlife habitat, vital ecologic functions and seebeauty and thahe State, as the public's trustee,
has a responsibility and a duty to pursue an aggkesand coordinated policy to assure that this
Maine heritage is passed on to future generations.

5 M.R.S. 8§ 620Qemphasis added). The Legislature also recogritzedmportant role played by conservation
organizations in achieving these go&@se id.(finding that "Maine's private, nonprofit organimas . . . have
made significant contributions to the protectiontlod State's natural areas and . . . should beuesnged to
further expand and coordinate their efforts").

Against this legal backdrop, we consider whether Thust is organized and conducted for benevoledt a
charitable purposes pursuant to Maine law. ThetBrpsirpose is to conserve natural resources tobémefit
of the public. The Trust has opened its propetiethe public year-round, free of charge, and per®chool
field trips, hunting, fishing, hiking, cross-counskiing, and snowmobiling. As the Superior Cowetedmined,
the Trust essentially operates its properties enrttanner of a state park in the Sawyer Mountaironegn
doing so, the Trust assists the state in achigténgpnservation goalsee, e.g5 M.R.S. § 620B0-A M.R.S. §
4312(3)(F) 38 M.R.S. § 480-£and "provid[es] something that government woulteowise provide, through
the government system of parks, public lands, aoceational facilities,Christian Fellowship, 2006 ME 44, P
37, 896 A.2d 28Tquotation marks omitted). We therefore hold thauger the circumstances of this case, the
Trust is organized and conducted for benevolent eimaritable purposes within the meaning safction
652(1)(C)(1)

The Board reached the opposite conclusion in pacalbise the Trust's Articles of Incorporation pernmnto
"engage" in "appropriate uses such as logging, ifgrand other compatible commercial activities.'also
found that the Trust "owned" a commercial farm ardensfield. We are not persuaded by this analysis.
Trust's Articles of Incorporation state, amongstish of purposes, that "[o]ther specific purposdstime
corporation shall be to . protectappropriate uses such as logging, farming and aih@patible commercial
activities within specified areas and adjacent fegEmphasis added.) Moreover, there was no evidtrate
the Trust owns a commercial farm; rather, the restiy indicated that the Trust holdscanservation easement
on a farm property in Parsonsfield, protectingphaperty from further development. The treasurethef Trust
testified that the Trust plans to harvest its eawth parcels, but only as part of an educatigmagram on
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sustainable tree harvesting, with any revenue figwhack into the Trust to be used in accordanch ust
purposes. An educational program on sustainabésfigris consistent with the Trust's charitableppaesSee
36 M.R.S. 88 563-56472 (2013) (declaring encouragement of operation oéddbland on a "sustained yield
basis" as the public policy of Maine).

5 The Trust's treasurer did testify that the "patible commercial activities" language in the Taus
Articles of Incorporation permitted the Trust tagage in forestry. Even if we assume that the Asti@f
Incorporation do permit the Trust to engage in $oneand that such use would be nonexempt in the
circumstances of this case, we have made cleaimtidental, nonexempt use of property will notden

the property ineligible for exemptioBee Hebron Acad., Inc. v. Town of Hebron, 2013 BEP 20-26,

60 A.3d 774 A logical corollary to that holding is that anganization's incorporating documents may
authorize the organization to engage in such imtaleise without destroying the exemptiSee id.

The Board also based its conclusion that the Tiastot entitled to exemption on the reasoning tihat
Legislature has already provided tax relief forrogpace land pursuant to the Farm and Open Spackalig
36 M.R.S. 88 1101-112titing the reasoning @@ushing, 2001 Me. Super. LEXIS 50, 2001 WL 1729%9%.
Likewise, the Town argues that the Legislaturegmacting the Farm and Open Space Tax Law, intended
be the exclusive method of taxing open space land.

This reasoning does not withstand scrutiny. Tharitdble exemption now codified section 652(1)s well
established in Maine law, tracing its origins bagckhe 1800sSee Hebron Acad., 2013 ME 15, PP 14-15, 60
A.3d 774 Nothing in the language or legislative historytbé Farm and Open Space Tax Law, originally
enacted in 1971seeP.L. 1971, ch. 548 (effective Sept. 23, 1971)jdatks any intent to preempt or otherwise
displace this longstanding exemption in the cont#gxaind conservation. Although the Farm and Oppac8
Tax Law provides that "[t]he assesstiall determine” whether the land is open space lardiiteat, if so, "that
land mustbe classified as open space land and subjeckébida under this subchapteB6 M.R.S. § 1109(3)
(emphasis added), that provision only comes intecefupon the landowner'glectionto apply" for taxation
pursuant to the statuted. 8§ 1103 (emphasis added). The Legislature, in other wosgscifically made the
application of the Farm and Open Space Tax Lawntahy on the part of the taxpayer. That the statute
valuation methodology recognizes and adjusts ferréstricted nature of open space lesek id.§ 1106-A
does not demonstrate legislative intent to tax $aetl when it is owned and used by a charitabligut®n.

The Farm and Open Space Tax Law and the charigdamption are distinct in their scope and purpdse.
Farm and Open Space Tax Law describes its purpoldiaws:

It is declared that it is in the public interéstencourage the preservation of farmland and open
space land in order to maintain a readily availauarce of food and farm products close to the
metropolitan areas of the State to conserve th&e'Staatural resources and to provide for the
welfare and happiness of the inhabitants of théeSthat it is in the public interest to preverg th
forced conversion of farmland and open space lamddre intensive uses as the result of economic
pressures caused by the assessment thereof fargasrpf property taxation at values incompatible
with their preservation as such farmland and ogece land, and that the necessity in the public
interest of the enactment of this subchapter iatienof legislative determination.
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36 M.R.S. 8§ 1101n contrast with the specific, conservationistgmses of the Farm and Open Space Tax Law,
the charitable exemption seeks to encourage allitees that are "for the benefit of an indefinmember of
persons” and "lessen[] the burdens of governmewntproviding services in which the state has a gesui
interest.See Christian Fellowship, 2006 ME 44, PP 14, 2§ 82d 287(quotation marks omitted) (defining
"charitable"” and noting a legislative study indiogtthat "the original purposes of the charitaleraption
were to promote not only providing services in li@gugovernment services, but also providing a serm
which the state has a genuine interest” (quotatiarks omitted))see also New England Forestry Found., 9
N.E.3d at 316(noting that Massachusetts's charitable exemptdoes not seek to encourage charitable
organizations to pursue particular substantivecgadjoals or charitable activities,” but rather epesncertain
property from taxation "on the theory that propdrgld for philanthropic, charitable, religious, @her quasi
public purposes in fact helps to relieve the busdagingovernment”).

Although some of the factors by which the Farm @mn Space Tax Law defines open space land could be
relevant in the application of the charitable exgom see36 M.R.S. 88 1102(61109(3) open space land may
be held by an individual or entity that does noaldy for a charitable exemption for any numberreésons,
see, e.g., i@ 652(1)(A)(requiring that an organization be "incorporatgdiis State" in order to be entitled to
exemption as a charitable institutiolature Conservancy of the Pine Tree State, In€own of Bristol, 385
A.2d 39, 43 (Me. 1978)Land held in its natural state does not becoaxeeixempt by transfer to a charitable
institution where the grantor retains the rightatoess, passage or custodianship, more particgiade these
tend to be the only private rights of ownershipreised while land is privately being held in itdural state.").
That the two statutes might overlap in their agilan to a particular taxpayer does not indicatgslative
intent that one statute "preempt” the otl@&e New England Forestry Found., 9 N.E.3d at 31fha&ling that

a Massachusetts statute providing tax incentivesowmers of undeveloped forest land did not preethpt
Massachusetts charitable exemption statute bedhesstatutes served distinct purposes and contamwoed
language indicating that they were mutually exslesi

The Town correctly notes that when two statutesramonflict, "we favor the application of a specistatutory
provision over the application of a more generavmmion." Cent. Me. Power Co. v. Devereux Marine, Inc.,
2013 ME 37, P 22, 68 A.3d 126&e will not, however, read into the exemptiortigiaand the Farm and Open
Space Tax Law a conflict where none exiStse Fernald v. Shaw's Supermarkets, Inc., 2008 MP 89, 946
A.2d 395 Yeadon Fabric Domes, Inc. v. Me. Sports Complex;,[ 2006 ME 85, P 20, 901 A.2d 200.
Conclusion

Under the circumstances of this case, the Trustnistled to exemption as a charitable and benevolen
organization. Because we conclude that the Trpstigerty is exempt, we do not reach the issue lofati@n.

The entry is:

Judgment of the Superior Court vacating thegieciof the State Board of Property Tax Review
affirmed.
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GREEN ACRE BAHA'l INSTITUTE vs. TOWN OF ELIOT
SUPREME JUDICIAL COURT OF MAINE, YORK
150 Me. 350; 110 A.2d 581; 1954 Me. LEXIS 49
December 23, 1954, Decided

JUDGES: SITTING: WILLIAMSON, TIRRELL, WEBBER, BELIVEAU, TAREY, JJ., THAXTER, A. R. J.
FELLOWS, C. J., did not sit.

OPINION BY: WEBBER

This was an appeal from the refusal of the Selectaighe Town of Eliot to abate taxes assessechagthe
Green Acre Baha'i Institute for the year 1952. niater was heard by a single justice below, whereqt a
decree embracing findings of fact and rulings e¥ End which ordered the taxes abated in full. Ekoep
thereto are before us.

The petitioner deems itself exempted from taxatéena benevolent and charitable institution under th
provisions of R. S., 1944, Chap. 81, Sec. 6, andet the pertinent portions of which read as fedlo

"Sec. 6. ExemptionsThe following property and polls are exempt fraardtion: * * * * [[|. * *
* * the real and personal property of all benevolend charitable institutions incorporated by the
state; * * * * but so much of the real estate oflswworporations as is not occupied by them forrthei
own purposes shall be taxed in the municipalityimch it is situated. Provided, however, that
nothing in this subsection shall be construed titlerany institution, association, or corporation
otherwise qualified for exemption as a * * * * betodent or charitable institution to any exemption
from taxation if any officer, member, or employ&ereof shall receive or may be legally entitled to
receive any pecuniary profit from the operationréio€ except reasonable compensation for
services in effecting one or more of such purposesas proper beneficiaries of its strictly
benevolent or charitable purposes, or if the ozgtion thereof for any such avowed purposes be a
pretense for directly or indirectly making any athpecuniary profit for such institution,
corporation, or association, or for any of its mensbor employees, or if it be not organized and
conducted exclusively for benevolent and chargahlrposes. * * * * and provided, however, that
the provisions of this subsection shall not applyatsummer camp or other seasonal resort which
derives a profit on its actual operating and adstiative expenses incurred thereat or within this
state, nor to that part of its property from whitheceives compensation in the form of rent. Such
camp or resort shall keep full financial recordsiclhshall at all times be open and available to
inspection by the tax assessors of the town orvditgre it is located.”

Petitioner is a corporation organized under theslaf Maine by members of the Baha'i faith to "costdu
educational facilities, including classes, pubkctures and research, for the exposition of spiriteuths,
principles and religious precepts based upon tkenéand available sacred literature of all reveéddaths, with
particular reference to the Baha'i teachings orgn@ssive revelation, religion, unity, and the orssnef
mankind; to build and maintain and operate sucldimgs, museums, dormitories, libraries and faesitas
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may be necessary to carry out the educationadjioel, charitable and benevolent purposes of thgocation;"

and further, "In the conduct of its educationabgyam and the operation of its properties for tfwesaid

purposes, (to) conform to the administrative pples and spiritual authority duly established ie #aha'i

teachings as upheld by the elective national Baiady known as the National Spiritual Assembly loé t
Baha'is of the United States."

Petitioner owns and operates in respondent towtainereal estate comprising a number of acres raf End
certain buildings suitable for classes, lecturesicerts and the like, with facilities for lodgingdaboard. The
activities are confined to the summer season. Rergpattendance include members of the Bahah,faibn-
members who express a sincere interest in the faitth citizens of the local community. There alitees for
recreation. Persons who require board and lodgaygfor those services, but are required to padtei in the
classes and lectures. As the Baha'i faith has i@adfclergy, all members are expected to serva missionary
role and expand the faith. In short, the purpodehe Institute embrace the essential elementsis$ionary
societies which have long been deemed to possesgetijuired attributes of benevolent and charitable
institutions for tax exemption purposeblniversalist Church v. City of Saco, 136 Me. 20A.2d 428 Park
Association v. Saco, 127 Me. 136, 142 A.Ganvention v. Portland, 65 Me. 92

In such a tax exemption case as this, many ofsiges for determination are questions of fact. fifftengs of
fact of a single justice are final and binding ujpported by any credible evidené®@'Connor v. Wassookeag
School, Inc., 142 Me. 86, 46 A.2d 8&hnfacon v. Gagnon, 132 Me. 111, 167 A. 695

The justice below found on the basis of supporémiglence that the institution was operating theperty for

the benevolent and charitable purposes for whiakas$ organized, that the program was conductedad g
faith and not with any purpose or intention of &sasion, that the dominant purpose of the operatias the
furtherance of its religious and missionary aimsl dhat any charges for board or lodging were purely
incidental to the dominant purpose, and that neithe institution nor any individual was derivingyaprofit
from the operation other than reasonable compeamstir services performed.

Certain rules governing situations of this sort el established. Taxation is the rule and exeampthe
exception. Park Association v. Saco, supi@xemption is not defeated by the fact that thehysthe charitable
institution for its own purposes is seasondhiversalist Church v. City of Saco, supr&ark Association v.
Saco, supraCamp Emoh Associates v. Inhabitants of Lyman, 1826\, 166 A. 59Property of charitable
institutions which is let or rented primarily foevenue is taxable, but where the dominant useugi s
institution is for its own purposes, tax exemptigil not be defeated by either occasional or puietydental
letting or renting. Curtis v. Odd Fellows, 99 Me. 356bewiston v. Fair Association, 138 Me. 39, 21 A.28.6
We do not think the amendments incorporated inettemption statutésupra)as it now stands were intended
to change or alter these well defined rules of gtemn. In each situation where exemption is claintbere
must be a careful examination to determine wheiheact the institution is organized and conductitg
operation for purely benevolent and charitable psgs in good faith, whether there is any profit iueot
revealed or concealed, whether there is any pretenavoid taxation, and whether any productioresénue is
purely incidental to a dominant purpose which iséxolent and charitable. When these questionsreneexed
favorably to the petitioner for exemption, the pedy may not be taxed.

Among the properties of the petitioner were two exeloped woodland areas. There was evidence thaé th
participating in the program regularly used thesmas for walks, prayer, meditation, outdoor meeatiagd
recreation. There was further evidence that ceftaiations therein had special significance for raera of the
faith arising out of a former visitation to the arey a leader of the faith. There was also evidef@hopeful,
though not a clearly planned or definite intentithrat the area might in the future be used forathlargement
and development of the institution's facilities.efé was no suggestion of any present intentionugogse to
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hold the property as commercial timberland or foy ather revenue use. Upon this evidence, thecgigielow

found that the institution was devoting the entiract to its benevolent and charitable uses. Ursimh

circumstances, such an area may be shown to bepex@steopathic Hospital v. Portland, 139 Me. 24, 28dA.
641, Wheaton College v. Norton, 232 Mass. 141, 122 RBH.

Upon this record, we cannot say that any findinghefjustice below was legally erroneous or thagied as a
matter of law in determining that all of the prayesf the petitioner was exempt from taxation.

The entry will be Exceptions overruled.
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GREEN ACRE BAHA'l INSTITUTE vs. TOWN OF ELIOT
SUPREME JUDICIAL COURT OF MAINE, YORK
159 Me. 395; 193 A.2d 564; 1963 Me. LEXIS 56
September 4, 1963, Decided

JUDGES: SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN, SIDDALL, MARDEN, JJ.
OPINION BY: WILLIAMSON

This appeal to the Superior Court from the denia tax abatement for 1961 on property in the Toiiliot
is before us on report. R. S., c. 91-A, 88 51, 52.

The petitioner, a Maine Corporation, is a beneviokemd charitable institution within the meaning tbke
exemption provisions of the taxing statute. THeae been no change in the corporate status oeindé of its
property, apart from two parcels, since our deai$inl1954 holding the petitioner entitled to exelmpiGreen
Acre Baha'i Institute v. Eliot, 150 Me. 350, 11@@&581 The court said, at p. 352:

"Petitioner owns and operates in respondent toantain real estate comprising a number of
acres of land and certain buildings suitable fasses, lectures, concerts and the like, with fassli
for lodging and board. The activities are confitedthe summer season. Persons in attendance
include members of the Baha'i faith, nonmembers ekyress a sincere interest in the faith, and
citizens of the local community. There are fa@ktifor recreation. Persons who require board and
lodging pay for those services, but are requiregadicipate in the classes and lectures. As the
Baha'i faith has no official clergy, all member® axpected to serve in a missionary role and
expand the faith. In short, the purposes of thatine embrace the essential elements of missionary
societies which have long been deemed to possessetjuired attributes of benevolent and
charitable institutions for tax exemption purposes.

"The justice below found on the basis of supporgrnglence that the institution was operating the
property for the benevolent and charitable purpdsesvhich it was organized, that the program
was conducted in good faith and not with any puepmsintention of tax evasion, that the dominant
[***3] purpose of the operation was the furtheraraf its religious and missionary aims and that
any charges for board or lodging were purely ingideto the dominant purpose, and that neither
the institution nor any individual was deriving aprofit from the operation other than reasonable
compensation for services performed.”

The statute under which the petitioner seeks tbéish tax exemption reads:

"II. Property of institutions and organizations.
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A. The real estate and personal property owned awcdpoa or used solely for their own
purposes by benevolent and charitable institutioesrporated by this state, and none of these
shall be deprived of the right of exemption by oraef the source from which its funds are derived
or by reason of limitation in the classes of pesstum whose benefit such funds are applied.

1. No such institution shall be entitled to tax exémpif it is in fact conducted or
operated principally for the benefit of persons vare not residents of Maine and if
stipends or charges for its services, benefitsloaatages in excess of an equivalent of
$ 15 per week are made or taken. The provisionhkisfsubparagraph shall not apply
to institutions incorporated as non-profit corpmas for the sole purpose of
conducting medical research." R. S., c. 91-A, 8L16A.

Apart from the effect of subparagraph 1, enactetiof7 (hereinafter called 1957 amendment), thegstgpn
guestion admittedly would be exempt from taxatibwo questions arise: (1) Do the facts bring thetipeer
within the 1957 amendment? (2) If so, is the 19%émdment constitutional?

The parties have agreed "that a large majorityhefregistrants for the years 1960 and 1961 atribkution
summer school who occupied dormitory space of thmiiff corporation at their premises in Eliot, Ma, are
residents of other States and Countries other ttheustate of Maine, and that a majority of the Bees of the

classes for those years were nonresidents of #te 8t Maine." Without question, the "stipends loarges" are
in "excess of an equivalent of $ 15 per week."

A pamphlet on "Green Acre A Baha'i Summer School' the season of 1961, introduced in evidence by
agreement of the parties, reads in part:

"The place, of course, has something to do ik Hard by an historic river, within smell of
the sea, Green Acre's unspoiled woods, its rivdeiaaud rolling meadow typify the natural beauties
which, together with the climate, make New Englane of the great summer recreation areas of
the nation. Unobtrusively in this rustic settinge tbuildings at Green Acre provide a variety of
living accommodations--from cottage with kitchenndividual room. In addition, there are places

of assembly and recreation, a library, a childrecisool, and a dining room operating cafeteria
style.

But these things only serve the main resource eeGAcre--the people who, coming, give life and
spirit to the place. Last summer they came--nefady hundred--from thirty states and five foreign
countries. This year plans have been made to &ieeat as many--and more."

Taxation is the rule; exemption is the exceptiohe Durden is on the petitioner to establish itsngteon.
Camp Emoh Associates v. Inhabitants of Lyman, 1826V, 166 A. 59Green Acre Baha'i Institute v. Eliot,

supra; Calais Hospital v. City of Calais, 138 Me. 234, R2d 489 Park Association v. City of Saco, 127 Me.
136, 142 A. 65
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We are satisfied from the record that the petitiom&s "in fact conducted or operated principallytfte benefit
of" nonresidents. Accordingly the petitioner is eatitled to exemption under the statute.

We therefore reach the issue of constitutionalgythe petitioner denied the "equal protection hd taws"
under theFourteenth Amendment to the Federal Constituiod under the Declaration of Rights in our State
Constitution (Art. 1)? The attack is upon the 19&mhendment. In the absence of the amendment no
constitutional issue would here arise.

Under the 1957 amendment Corporation A, a benev@ed charitable Maine corporation, conducted or
operated as is the petitioner with the same amaudt type of property used for the same purposes and
receiving the same charges for like services magrigled to tax exemption. The one point of diélece
between Corporation A and the petitioner may béhanfact that the petitioner is, and CorporatiomsAot,
conducted or operated principally for the benefihonresidents. In this event Corporation A is éxempt. In

our view such a difference is sufficient to warrardifferent classification for purposes of taxatio

We cannot say that it is unreasonable for the Statequire the ordinary and normal support of gomeent
when a corporation as here principally benefitsrasidents, and to remit taxes when benefits adoroer own
residents. Exemption from tax places an equivabemten on the remaining tax payers. Loss in taemae
from exemption must be balanced by increased assess on others.

In our view, the denial of exemption to the propest a Maine benevolent and charitable corporatiarfact
conducted or operated principally for the benefif{rmnresidents)” is a constitutional exercise exitlative
power.

"Taxation is legislative. What money shall besed by taxation, what property shall be taxed,
what exempted, rests exclusively with the Legiskato say, without any limitations except such as
are imposed by express constitutional provisidiewer Brick Company v. Brewer, 62 Me."62

Re Maine Central Railroad Co., 134 Me. 217, 2193 B8 844 In Evanston Y.M.C.A. Camp v.

State Tax Commission (Mich.), 118 N.W.2d 818, 828 Michigan Court upheld an analogous
statute granting tax exemption to a Michigan coagion "if at least 50% of the membership of the
associations or organizations are residents ofsthte," against attack as a discrimination based o
residence prohibited by the Fourteenth Amendmeme. dourt pointed out that the Legislature had
not "singled out a particular class denoted nodesgs' for the purpose of imposing a tax. No
discrimination between residents' and nonresidast#volved, since appellant is a Michigan

corporation.”

In other cases touching analogous situations, scuate recognized the broad powers of the Legrgatu
creating different classifications for purposesadf exemption.

In Camp Emoh Associates v. Inhabitants of Lyman, suprE033 our court sustained the exemption of ankla
corporation conducting a summer camp with upwairfdsvo hundred and fifty children "all but one ofeth
children having come from outside this State." €bert said, at p. 70:
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"The statute enacts that a corporation sucliasshall be considered benevolent and charitable,
without regard to the sources from which it gesspitoperty or funds, or limitations in the classes
of persons for whose benefit the property and fuardsapplied.” (Our present subsection A.)

In sustaining the exempt status of a New York ¢hble corporation conducting a social welfare cathp,
Connecticut Court said i@amp Isabella Freedman of Conn. v. Town of Can&on(.) 162 A.2d 700, at p.
704

"It may be said, however, that the statute du#gestrict the benefits to Connecticut residelfts.
such a restriction is desirable, it is a matterdotion by the legislature. . . Claims of a likeéuna
have been advanced in the courts of three of ow Eiegland states, and each has held that in the
absence of legislative enactment the property adlloharitable corporations is not to be denied tax
exemption because the beneficiaries of the chargyout-of-state residents. And this is so though
the inference is plain that the motive activating brganization of the local corporation was taetak
advantage of the tax exemptiddamp Emoh Associates v. Inhabitants of Lyman, 1826\, 69,
166 A. 59 Greater Lowell Girl Scout Council, Inc. v. TownRélham, 100 N.H. 24, 28, 117 A.2d
325 Old Colony Trust Co. v. Commissioner of CorporasiégnTaxation, 331 Mass. 329, 339, 119
N.E.2d 175"

In Greater Lowell Girl Scout Council v. Town of Pelh@éish H.), 117 A.2d 32%he town contended that since
the petitioner, conducting a girl scouts camp, ldistlhhed and operated primarily for the benefit ohresidents
of New Hampshire, it should not be and could noebgtled to a tax exemption. The court noted thveas no
express provision "that a charitable society orgeahiin this state must be a substantial benefitdoantage to
the public of this state.”

The court said, at p. 327:

"Undoubtedly there may be good reasons in lagid policy why charities should benefit the
state if they are to enjoy tax exemption but thatgolicy should be dictated by the Legislature and
not originated by the Court."

A 1955 New Hampshire statute (repealed in 1957)lainin purpose to our 1957 amendment, was held
applicable to taxes under consideration by the Nampshire Court in 1960Appalachian Mountain Club v.
Meredith (N. H.), 163 A.2d 808 he court said, at p. 812:

"As previously noted, the principal beneficiarfythe plaintiff's activities is the public, andtno
the plaintiff's members. Its stated corporate psep and the manner in which it is in fact carried
out, neither purport to be, nor in practice aregresd primarily to benefit nonresident members of
the public. The test to be applied is not whettwr-residents are in fact the principal beneficarie
but whether the corporation is in fact operated@pally for' their benefit. If in fact larger nurais
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of nonresidents than residents utilize the sesvara facilities afforded by the plaintiff's actigs

in general, this results from the circumstance thmatre interested nonresidents than residents
frequent the areas which the plaintiff supervisather than from any purpose or course of conduct
on its part calculated to benefit nonresidentsartipular.”

There is no suggestion of unconstitutionality ia tew Hampshire case. The case turned on the ootistr of
the statute and its application to the facts. Tlwat reach a different result does not bear on tlydle
protection” issue.

In Pennsylvania the Superior Court, in holding thaew York corporation conducting a camp for tleadfit
of New York City underprivileged children was eldtt to tax exemption, succinctly stated the prilecin
these words:

"Thus the Constitution does not forbid the Gah&ssembly to exempt from taxation institutions
of purely public charity which redound to the benef only non-residents of the state. It is, of
course, true that the General Assembly can limet ékemption to institutions of public charity
from which residents of the state receive a bengfit it is also true that the General Assembly has
not done so."

Appeal of Infants Welfare League Camp (Pa.), 80496, 297 commented upon with approval by the
Pennsylvania Supreme CourtlmmRe Assessment for théear1952,etc, 128 A.2d 773See als®Ild Colony
Trust Co. v. Commissioner of Corp. and Tax, 331389, 119 N.E.2d 175

A contrary result is reached under the Coloradcsttution and statutes ifoung Life Campaign v. Board of
County Comm'rs (Colo.), 300 P.2d 535

The second condition that the "stipends or chargesre in excess of an equivalent of $ 15 peskieoes not
destroy the validity of the classification. If thegislature may deny tax exemption to a Maine crafon
conducted or operated principally for the benefihonresidents, there is no constitutional reasby W may
not limit the denial to those institutions recetyilarger sums than others for their services, anéssening the
extent of their charity.

The petitioner in support of its argument that1867 amendment discriminates in violation of thestibutions
(whether Federal, State, or both is not mater&igs heavily upon the peddler license cases.dsadltases our
court held unconstitutional a tax or license on tle@resident when joined with exemption for thedeist.
State v. Cohen, 133 Me. 293, 177 A.;48tate v. Mitchell, 97 Me. 66, 53 A. 887 also seeks to draw an
analogy from state income tax cases relating taesitents. Seé&liasberg Bros. Mercantile Co. v. Grimes
(Ala.), 86 So. 56, 11 A. L. R. 300avis v. Yale & T. Mfg. Co., 252 U.S. 60, 64 L. &80, 40 S. Ct. 228

The cases cited by the petitioner do not requied thur statute be held void. The issue is whether t
classification whereby the petitioner is taxed easonable. If the loss of tax exemption here caim® fan
arbitrary discrimination or without reason, thee 1857 amendment would be invalid. Such howeveoighe
fact. We have pointed out above the basis for hgl@dis we do, that the 1957 amendment stands asparpr
exercise of legislative power and is constitutional
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On application of the law, both statutory and ciasbnal to the facts found by us on report, wadade the
petitioner is not entitled to tax exemption. Unéemiliar principles we are not in this inquiry camoed with
the wisdom of the policy enacted into law by thegistature. Camp Emoh Associates v. Inhabitants of Lyman,
supra.

The entry will beRemanded for entry of a decree in accordance ithdpinion
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HEBRON ACADEMY, INC. v. TOWN OF HEBRON
SUPREME JUDICIAL COURT OF MAINE
2013 ME 15; 60 A.3d 774; 2013 Me. LEXIS 16

December 12, 2012, Argued
February 5, 2013, Decided

JUDGES: Panel: SAUFLEY, C.J., and ALEXANDER, LEVY, SILVERJEAD, GORMAN, and JABAR, JJ.
OPINION BY: LEVY

The Town of Hebron appeals from a declaratory jueiginof the Superior Court (Oxford Counlifford, J.)
determining that the tax exemption for literary asaentific institutions in36 M.R.S. § 652(1)(B{2012)
exempts certain parcels of Hebron Academy's raateefrom taxation by the Town. Hebron Academy sfos
appeals, arguing that the court erred in conclydirat res judicata barred the court from relievihgf its
obligation to pay taxes on its exempt propertytfa 2009 tax year. We affirm the judgment.

|. BACKGROUND

The court found the following facts, which are sogied by the recordSee Bayley v. Bayley, 602 A.2d 1152,
1154 (Me. 1992)

Hebron Academy is a private, nonprofit preparatechool that owns real estate in Hebron and offers a
curriculum similar to that of a liberal arts coleegvith required courses in English, literatureesce, and other
subjects.

In addition to its regular sources of revenue, ldabAcademy generates about $130,000 per year liyngen
some of its facilities on a short-term basis tcsalé individuals and organizations. The rental nexeeaccounts
for approximately one percent of its operating keidgnd the rentals do not interfere with Hebromademy's
use of the properties for its own purposes. Alsarjous Hebron Academy properties are subject toajwi
rights and restrictions, including rights of way docess other property or maintain utilities, ariesn on
building, and a reversionary clause that will bggered if certain property ceases to be usedéademic
purposes. These uses are minimal in scope and dafieat the school's use of the properties foroi
purposes.

Pursuant t@6 M.R.S. § 8412012), on or around March 31, 2010, Hebron Acadesquested a tax abatement
from the Town for tax year 2009. The Town denie€ taquest because Hebron Academy had not filed the
abatement request before the statutory deadbiiee36 M.R.S. § 841(1Pursuant t86 M.R.S. § 843(1(r012),
Hebron Academy appealed to the Oxford County Badrd\ssessment Review, which held a hearing and
denied the abatement request on the same groutithutvaddressing the merits. Hebron Academy didseek
judicial review of the Board's decision by appeglio the Superior Court pursuant36 M.R.S. § 844-M(6)
(2012) and M.R. Civ. P. 80B.

In December 2010, Hebron Academy filed a complaéeking a declaratory judgment that it is a litgrand
scientific institution within the meaning 86 M.R.S. 8§ 652(1)(Bjhat its properties are exempt from taxation,
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and that the Town must reimburse it for all redhtestaxes it paid on its exempt properties forgher three
years, including 2009. Following a one-day hearinipe court entered a judgment declaring that Hebro
Academy was entitled to the exemption for mostt®foroperty, but that res judicata precluded thatcivom
relieving it of its obligation to pay the 2009 resdtate taxes on its exempt property. The coursesyently
amended the judgment to require the Town to reisiuttebron Academy for all taxes paid on its exempt
properties for the tax years 2008, 2010, and 2@ith,interest. The Town appeals and Hebron Acaderogs-
appeals from the amended judgment.

Il. LEGAL ANALYSIS

A. Hebron Academy's exemption status pursuaB6td.R.S. § 652(1)(B)

As a general rule, "[a]ll real estate within that8t. . . is subject to taxatior86 M.R.S. § 5022012). However,
there is a tax exemption for "[t]he real estate owned and occupied or used solely for their @urposes by
literary and scientific institutionsld. 8 652(1)(B) "Exemption is a special favor conferred. The ypalaiming

it must bring his case unmistakably within the @nd intent of the act creating the exemptiddumboldt
Field Research Inst. v. Town of Steuben, 2011 ME B37, 36 A.3d 878juotation marks omitted). Thus, the
party seeking an exemption pursuanséction 652(1)(Bhas the burden to prove that (1) it meets therdity
and scientific institutions" requirement, (2) it osvthe property, and (3) the property is "occupiedsed solely
for [its] own purposes.See36 M.R.S. § 652(1)(BHumboldt Field Research, 2011 ME 130, P 7, 36 838
Alpha Rho Zeta of Lambda Chi Alpha, Inc. v. Inhaattis of Waterville, 477 A.2d 1131, 1136 (Me. 1984)

Here, the Town concedes that Hebron Academy owapithperties in question, but contends that (1)réteb
Academy is not a literary or scientific institutiamthin the meaning of the tax exemption, and (Zbkbn
Academy's property is not "occupied or used sdlety[its] own purposes.” We consider each contentio
turn.

1. Hebron Academy's qualification as a literary aoi@ntific institution

The meaning of "literary and scientific institutsdnis an issue of statutory interpretation, whioh review de
novo.See Hurricane Island Outward Bound v. Town of \iagén, 372 A.2d 1043, 1046 (Me. 19A¥E begin
by looking to the plain language of the statéftehrmann v. Staples the Office Superstore East, Bd2 ME
135, P 23, 58 A.3d 1083HNZ2] If that language is susceptible to morantone meaning, we will look to
legislative history to discern the Legislature'tended meaningSee id.We interpret the pertinent language
mindful that "[a] tax exemption statute is narrowalyd strictly construed with all doubt and uncertiaias to its
meaning being weighed against exempti¢tuinboldt Field Research, 2011 ME 130, P 5, 36 838l

Here, the statute does not define "literary ané@ndtic institutions,” and reasonable minds carfedias to
whether that term is broad enough to encompass@amtory school like Hebron Academy. As such téne
is ambiguous, which leads us to (a) consider oewipus interpretation of the term "literary andestific
institutions,” and (b) examine relevant portions tbé legislative history that illuminate the Legisire's
intended meaning of the term.
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a. Prior case law interpreting the term "literangl &cientific institutions”

We have previously concluded that to meet therdig and scientific institutions” requirement, astitution
need only be literargr scientific. Hurricane Island, 372 A.2d at 1048Ve have also concluded that a liberal
arts college and a university are literary or sifieninstitutions within the meaning of the taxeanption.See
Alpha Rho Zeta, 477 A.2d at 1184T]here can be no doubt but that Colby Collegailiterary and scientific
institution."); Inhabitants of Orono v. Kappa Sigma Society, 108 BRO, 324, 80 A. 831 (191X)The
University of Maine is a literary or scientificgfitution."). However, our decisions Wlpha Rho Zetand
Kappa Sigmado not offer clear guidance as to Hebron Academualification as a literary or scientific
institution because neither decision articulates #tandard by which we concluded that the academic
institutions at issue in those cases qualifiedtesaly or scientific institutions.

Furthermore, our remaining case law is instrucomy as to the types of educational institutionat tho not
gualify as literary or scientific institutions. Fexample, ifHurricane Island we held that an organization that
operated a "self-discovery" program did not quadifya literary or scientific institution merely bese it had
educational aims and taught scientific cour8&2 A.2d at 1047See also id. at 1047 n(decognizing that other
jurisdictions define "scientific institution" to @ude institutions that engage in scientific reska but
declining to adopt that standardjplbrook Island Sanctuary v. Inhabitants of Brookey 161 Me. 476, 488,
214 A.2d 660 (1965concluding that a small library of books and agaafor nature study were insufficient to
gualify a game preserve as a scientific institytion

Because our case law does not provide a defingtaedard for determining what qualifies as a Iigrar
scientific institution, we turn to the legislativestory of the tax exemption for evidence of thegistature's
intended definition of the ternsee Fuhrmann, 2012 ME 135, P 23, 58 A.3d 1083

b. Legislative history of Maine's tax exemption

Maine's tax exemption for literary and scientifistitutions traces back to the 1819 Massachusattsiteating
an independent District of Maine, which preservedaa exemption for land previously granted by the
Commonwealth to "any religiou$iterary, or eleemosynary corporation, or society1819 Mass. Laws 252
(emphasis added). Maine incorporated that tax ekemmto article X, section 5 of the Maine Constituti@s
adopted in 1819See Delogu v. City of Portland, 2004 ME 18, P 1 843 A.2d 330ver time, the scope of
the exemption has waxed and warfeeeP.L. 1845, ch. 159, 8 5(2); P.L. 1849, ch. 118; B.L. 1869, ch. 28,

8 1. But particularly relevant to our analysis hesethe Legislature's addition and subtraction had term
"academy and college buildings" during the courséhe exemption's history. This facet of the exdorps
history demonstrates a legislative understandingt tfhe term “literary institution” includes academi
institutions that own "academy and college buildifigAs we have recognized, an "academy" is antutgtn,
like Hebron Academy, whose primary purpose is tovigle for and promote the education of high school
studentsSee City of Augusta v. Att'y Gen., 2008 ME 51, PBE84943 A.2d 58%oncluding that the purpose of
a trust created to benefit an academy was to pmeudhication for high school studentsge alsoBlack's Law
Dictionary 12 (9th ed. 2009) (defining "academy™[@§ private high school").

1 The Separation Act of the Commonwealth of Melssaetts provides:
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All grants of lands . . . which have been or nieymade by the said Commonwealth,
before the separation of said District shall talee@, and having or to have effect within the
said District, shall continue in full force, aftidre said District shall become a Separate State.
... And all lands heretofore granted by this Cammealth, to any religiouditerary, or
eleemosynary corporation, or society, shall be fire taxation, while the same continues to
be owned by such corporation, or society.

1819 Mass. Laws 252 (emphasis added). Our reseavelals no Massachusetts case law prior to 1819
that is illustrative of the meaning of "literary..corporation, or society."

In 1845, the Legislature enlarged the exemptionobdythat contained in the Maine Constitution sotas
exempt from taxation "[tlhe real and personal propef all literary, benevolent, charitable andestific

institutions incorporated by this state.” P.L. 184B. 159, § 5(2). Then, in 1849, the Legislatuifeatively

took a step back by restricting the exemption awdd to literary institutions to their "academy acallege

buildings™:

All real estate belonging to literary institutions this state, not exempted by the "articles of
separation,'except their academy and college buildiragsl the lots on which they are erected,
shall be liable to be taxed for all purposes anthensame manner as other real estate is now taxed
under existing laws.

P.L. 1849, ch. 118, 8 1 (emphasis added). As ti4® Hnendment makes clear, the Legislature contéeapla
that literary institutions own "academy and collégddings.”

In 1869, the Legislature expanded the exemptiotitemary institutions by removing the referencé'@asademy
and college buildings," and exempting "the real pasonal property of all literary institutions.LP1869, ch.

28, 8§ 1. This amendment reversed the limitationasga twenty years earlier by again making all ef risal

and personal property of literary institutions eyénfrom taxation--not just their "academy and ogdle
buildings."

In sum, past iterations of the tax exemption shdegégslative understanding that "literary instiani includes
organizations that would have reason to own "acgdand college buildings.? They also demonstrate a
consistent legislative intent to exempt these lmgs from taxation. The eventual omission of therdgo
"academy and college buildings" does not signal @mnge in the Legislature's understanding thegrary
institution” includes academies.

2 As a historical footnote, between 1953 and 1978 Legislature appears to have moved away from
this understanding, and then back towards it. 18319he Legislature created a special exemption for
"[a]ny college in this state authorized to confee degree of bachelor of arts or of bachelor cérsm
and having real estate liable to taxation.” P.L153,%h. 37. In 1979, the Legislature repealed pezisl

tax exemption for colleges, P.L. 1979, ch. 467, 8nd included in its Statement of Fact that ‘4ppears
that qualifying institutions would also be exemptaliterary or scientific institution,” L.D. 859.¢9th
Legis. 1979).
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In light of the exemption's legislative history aodr long-standing precedent recognizing a priViatral arts
college and a public university as literary or atific institutions, we hold that [HN4] the termitdrary and
scientific institutions” includes an organizatidvat has as its primary purpose the engagementaadésts in the
academic pursuit of literary or scientific knowledidprough the provision of an accredited coursaigli school
education?

3 In addition, literary and scientific institutis seeking exemption pursuantsection 652(1)(Bnust
also satisfysection 652(1)(G)which requires that all profit derived from thperation of a literary or
scientific institution, including proceeds from tlsale of property, "be devoted exclusively to the
purposes for which it is organize®6 M.R.S. § 652(1)(C)(32012).

Hebron Academy is a literary and scientific indtdn because it has a primary purpose of engagengfudents
in the academic pursuit of both literary and stifienknowledge through the provision of an acctedicourse
of high school education. We therefore turn to idseie of whether Hebron Academy satisfies the exemp
requirement that its property be "occupied or usadly for [its] own purposesSee36 M.R.S. § 652(1)(B)

2. Whether Hebron Academy's property is "occupiedsed solely for [its] own purposes”

Whether an institution's property is "occupied sedi solely for [its] own purposes” is a findingfa€t, which
we review for clear erroiSee City of Lewiston v. Salvation Army, 1998 MEMg, 710 A.2d 914We will
affirm that finding if it is supported by the recdoiSee id.We have previously determined that an institusion
property is "occupied or used solely for [its] oparposes” if the institution (1) occupies the prypesolely
for its own tax-exempt purposes, or (2) uses tlpgnty solely for its own tax-exempt purposgse Alpha Rho
Zeta, 477 A.2d at 1136ee also Me. Med. Ctr. v. Lucci, 317 A.2d 1, 2 (M¥E4)(analyzing the exemption
status of occupied property by looking to whethsr tise of the property promoted the organizatitaxs
exempt purposes).

4 The tax-exempt purposes liucci were "benevolent and charitable” purposes, néerdry and
scientific" purposesMe. Med. Ctr. v. Lucci, 317 A.2d 1, 2 (Me. 1974)N7] Because the operative
language in the exemption for property owned byebefent and charitable institution3¢ M.R.S. §
652(1)(A)(2012), is the same as the operative languageeirexemption for property owned by literary
and scientific institutions36 M.R.S. 8 652(1)(BJ2012), we have routinely considered case law
interpreting one subsection as applicable to tieroSee, e.g., Alpha Rho Zeta of Lambda Chi Alpha,
Inc. v. Inhabitants of Waterville, 477 A.2d 11313& (Me. 1984Jcommenting on the occupation or use
requirement for property "owned by [an] institutiomhether a benevolent and charitable organizairon

a literary and scientific one").

As a general proposition, an organization doesogotpy or use its property solely for its own &empt
purposes if it allows any use of the property thas not promote its tax-exempt purposes. For ebanmCity
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of Lewiston v. Marcotte Congregate Housing, In@.3 &.2d 209, 211-12 (Me. 1996¥ye determined that a
charitable organization did not use its buildindeBofor its own tax-exempt purposes because itddaa
significant portion of the building to tenants fmasons other than the furtherance of the orgaoizsttax-
exempt purpose. Similarly, INature Conservancy of the Pine Tree State, In€own of Bristol, 385 A.2d 39,
43 (Me. 1978) a conservancy did not use its property solelyif®erown tax-exempt purposes because the
property was subject to significant non-exempt t3ghf use that were reserved in the land grantthéo
conservancy.

However, we have recognized an exception to the we applied irMarcotte and Bristol. Property may be
"occupied or used solely for" an organization's dexrexempt purposes if its use for non-exempt gsep is
sufficiently "incidental” to the organization's taxempt purposes. Our decisions have recognizedypeas of
"incidental use" that qualify for this exception.

a. Incidental use related to institutional necgssit

The first type of incidental use relates to insittmal necessity, and involves property uses thaagpurtenant
to an institution's major tax-exempt purpose. Taldy as this kind of incidental use, the use must be
"oriented toward pecuniary profit but, rather, tosvaproviding necessary services and facilitiésitci, 317
A.2d at 3 For example, irLucci, a hospital's operation of a parking garage wasarably incidental to its
major purpose of providing medical care becaugeavided hospital employees, patients, and visitoptace
to park.See id. at 2-3See also Salvation Army (Lewiston), 1998 ME 983P#, 7, 710 A.2d 91&oncluding
that a rehabilitation center operated a thrift esteplely for its own purpose of rehabilitating papants,
because it provided "work therapy" for those pgrtints);Alpha Rho Zeta, 477 A.2d at 11@®ncluding that a
college's housing a fraternity on college propevas reasonably incidental to its major purposero¥iding
college education, where it provided students eepta live while receiving that education).

b. Incidental use involving de minimis use of prdy

The second type of incidental use that does natlymte the exemption involves de minimis uses opprty
that do not interfere with the institution's majax-exempt purpose. For example Salvation Army v. Town of
Standish, 1998 ME 75, PP 2, 6, 7, 709 A.2d, 72 mon-profit summer camp's rental of its fa@htito
organizational officers was an "incidental use" micluding exemption where the camp charged a malfee
and rented the facilities only when otherwise vac8ee also Episcopal Camp Found., Inc. v. Town ofelHop
666 A.2d 108, 108-09 (Me. 199%ffirming tax exemption for a non-profit summeanagp that leased its
property in the off-seasonf@ristol, 385 A.2d at 43-4{determining a property's exemption status by \eniad)
the scope of non-exempt rights of use to the ptgperd whether they interfered with the organizaidax-
exempt purposes).

c. Incidental use in this case

Here, the trial court found that Hebron Academgistal activity amounted to approximately one percédnts
operating budget and did not interfere with its-¢éaxempt purpose. As such, Hebron Academy's propengal
is a de minimis "incidental use" within the meaniof that term, as contemplated Balvation Army
(Standish) Episcopal CampandBristol. ®> Similarly, the court found that the restrictions ldebron Academy's
land were minimal in scope and did not interferéghvihe school's use of the property for its owneagmpt
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purposes. As such, these restrictions, too, falkuthe classification of a de minimis "incideniake." Because
the record evidence supports these findings, thet @bd not commit clear error in concluding thaghbton
Academy occupied or used its property solely feroitvn purposesSee Salvation Army (Lewiston), 1998 ME
98,P 7,710 A.2d 914

5 Because we conclude that Hebron Academy'slrehits property qualifies as a de minimis inciten
use, we need not consider whether it might alsdifguas an incidental use by virtue of institutidna
necessity.

Because Hebron Academy is a literary and scientiititution, and because the properties at isseiéavned
and occupied or used solely for [its] own purpdstge Superior Court properly concluded that theperties
gualify for the exemption established3f M.R.S. § 652(1)(BB. Res judicata and Hebron Academy's 2009 tax
exemption

Hebron Academy contends that the trial court elngatoncluding that res judicata precluded the atatbry
judgment from applying to the 2009 tax year, beeathe denial of its 2009 abatement request byttierd
County Board of Assessment Review was not a firdgjinent on the merits.

6 To the extent that Hebron Academy assertsisappeal that it met the statute of limitationgtgm
initial filing, or that it was "unjust” to bar itsdaim, we do not consider those assertions becausgpeal
was not taken from the Board's decision to the Boaip€ourt.SeeM.R. Civ. P. 80B.

"[T]he decisions of state and municipal administetagencies are to be accorded the same findiay t
attaches to judicial judgmentaVie. Cent. R.R. Co. v. Town of Dexter, 588 A.2d 282, (Me. 1991)Thus,
when a party does not challenge the administratareal of a tax abatement request by pursuing djoelicial
review in a timely manner, administrative res jadé&c may bar the Superior Court from exercising its
declaratory judgment jurisdiction to review the itgeiof the abatement requeSee id.However, to have
preclusive effect, an administrative adjudicationsirhave been rendered on the merits of the SasePenkul

v. Matarazzo, 2009 ME 113, P 8, 983 A.2d 8tating that res judicata applies only when the@edecision on
the merits in a prior action).

A decision on the merits for res judicata purpasekides "a dismissal for failure to come withinaplicable
statute of limitations.Beegan v. Schmidt, 451 A.2d 642, 644 (Me. 198i#)ough a decision on the merits for
res judicata purposes generally does not includisraissal for procedural defectge Dutil v. Burns, 1997 ME
1, P 5, 687 A.2d 639[tlhe question whether an action is barred bgtatute of limitations is a matter of
substance,Bellegarde Custom Kitchens v. Leavitt, 295 A.2d, 929 (Me. 1972]citing 1 Field, McKusick &
Wroth, Maine Civil Practice 8 1.2. (2d ed. 1970)).

In this case, Hebron Academy sought a tax abatefoettie 2009 tax year, which the Town denied bsedhe
filing did not meet the applicable statute of liatibns. Hebron Academy appealed to the Oxford GoBotrd
of Assessment Review, which denied the abatemenest on the same ground. Because the Board dimed
abatement request based on Hebron Academy's fadureeet a statute of limitations, its decision svea
decision on the merits for res judicata purpoSe® Beegan, 451 A.2d at 644hus, administrative res judicata
bars Hebron Academy from seeking a declarationrdagg the 2009 exemption status of its propeBiye Me.
Cent. R.R. Co., 588 A.2d at 292

The entry is:

Judgment affirmed
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HOLBROOK ISLAND SANCTUARY vs . THE INHABITANTS OF T HE
TOWN OF BROOKSVILLE, ET AL.

Maine Supreme Judicial Court
161 Me. 476; 214 A.2d 660; 1965 Me. LEXIS 189
November 16, 1965

JUDGES: SITTING: WILLIAMSON, C.J., WEBBER, TAPLEY, SULLIVAN MARDEN, RUDMAN, JJ.
SULLIVAN, J., sat at argument but retired before tpinion was adopted.

OPINION BY: WILLIAMSON

This is a complaint for a declaratory judgment axider relief designed to establish whether pldistifeal
estate used as a wildlife sanctuary is exempt flaxation by statute. R.S., 1954, c. 91-A, § 104idw 36
M.R.S.A. § 652 ! The plaintiff Holbrook Island Sanctuary is a comtion without capital stock organized
under R.S., c. 54, 8 1 (nokB M.R.S.A. 8 9QT'or for any... scientific,... charitable,... ogrfevolent purpose;..."

1 "§652 Property of institutions and organizations
The following property of institutions and orgartipas is exempt from taxation:
"1. Property of institutions and organizations.

"A. The real estate and personal property ownetlcarcupied or used solely for their own purposes by
benevolent and charitable institutions incorpordigdhis State, and none of these shall be depr¥ed
the right of exemption by reason of the source fwanich its funds are derived or by reason of litndta

in the classes of persons for whose benefit suctisfare applied.”

* % %

"B. The real estate and personal property ownedaaeupied or used solely for their own purposes by
literary and scientific institutions.

"C. Further conditions to the right of exemptiarder paragraphs A and B are that:

"(1) Any corporation claiming exemption under paeggh A shall be organized and conducted
exclusively for benevolent and charitable purpasés;

The defendants are the Inhabitants of the TownrobBsville, and the assessors and tax collectdhetwon
for the year 1963. While the action in terms tébts assessment and taxation of the real estel@a8, the
purpose is to determine its taxable status as faelhe future under like laws and like circumstagic In the
Lsuperior Court the defendants moved to dismissctiraplaint on two grounds: First, that plaintiffchaot
filed a true and perfect list of all its assets| @nd personal, not by law exempt from taxatiorApnil 1, 1963;
and secondly, that there is no allegation of atemitrequest for abatement or denial of applicafion
abatement. R. S., 1954, c. 91-A, 88 34, 48 (B6ViM.R.S.A. 88 70841).
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The motion was dismissed and subsequently theepadined in an agreed statement of facts and @estq
granted in the Superior Court that the case berteghdo the Law Court for "such decision as thétsgof the
parties require."” We consider that the defendanggreeing to a report of the case waived any ctdigrror in
the refusal of the court to dismiss the complaint.

The case is before us on the merits, not on adpaal adverse rulings below. No jurisdictional isswas
raised by the motion, which indeed begs the veigstjon whether the property was exempt from taratif
exempt, there was no necessity of filing the Ired aeeking an abatement, or of paying the tax laewl $uing to
recover, although such procedures have been fallowéockman v. South Portland, 147 Me. 376, 87 Ad)(2n
679 (recovery of taxes paidizreen Acre Baha'i Inst. v. Eliot, 150 Me. 350, JA.0(2nd) 581159 Me. 395,
193 A.2d 564denial of abatement).

We need not consider what interest the assessd96# and the tax collector of 1963 presently havthe
case. It is sufficient that the defendant town dwasnterest. Counsel at oral argument agreedhleataxes for
1963, 1964, and 1965 will be governed by our dewcisThe action comes within the principles govegni
declaratory judgments. R.S., 1954, c. 107, &68eq (now 14 M.R.S.A. 8 5951 et siq See Borchard,
Declaratory Judgments (2d ed. 1941) p. 844.

From the agreed statement of facts we find:
The corporate purposes of Holbrook Island Sanciweyamended in January 1963, are:

"Charitable, educational and benevolent purpogesyit to acquire by gift, purchase, lease or othge real
estate within the State of Maine and personal ptgp® set aside an area or areas to devote te $a the
preservation and protection of and the preventiorruelty to such wild birds and beasts as may ctimeeeon;
to maintain facilities for their feeding and shelt®o preserve the unspoiled natural beauty of sagdhs; tof
expend moneys for the prevention of cruelty to aenfor the furtherance of humane education anarfig or
all other purposes connected therewith which dti@ltonducive to the welfare of animals and wildhtdether
on land owned by the corporation or not; to accgfs of personal property; to accept and receimeations of
money, general legacies and devises of real eidie used for the foregoing purposes; provideavever,
that the corporation shall not be conducted fon gai profit, and that no part of the net earninigalisinure to
the benefit of any member upon dissolution of tbigoration or otherwise, but shall always be devatethe
aforesaid charitable purposes; to sell, mortgaggesd or convey any and all real and personal pyopequired
as aforesaid, and doing and performing all thimgsdnnection therewith or incidental thereto inrgiaug out
the foregoing purposes.”

The real estate in the plaintiff's sanctuary "cosgs approximately eleven hundred acres of unimdabi
wildlands in the Harborside section of Brooksyilleeavily wooded and containing in excess of onke o
waterfront property bordering the waters of Penob8ay,... The only building on the land whichpiesently
used for any purpose is a small single-story thoeen structure used as an office and housing al $itmalry of
books on nature and conservation belonging to éhgocation."

* % %

"As of April 1, 1963, said real estate of Holbrotsktand Sanctuary was used in the following maniée
entire area was left in its natural state for thetgction and preservation of animal, bird, tred atant life
within its boundaries. Roads for the passage bfclkes were within the area but it is intended thsisting
roads (except for the rown road) be permitted tasngback to their natural state. Several old cermesteexist
within the area and the access roads to these rasemily blocked by felled trees and fences. Rtese
inhabitants of the town have relatives buried isthcemeteries. These roads have been used pylhe for
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over 100 yrs. A minimum of footpaths were and Wi maintained for the purposes of fire patrol analy
and observation by persons admitted to the areangmanied by the warden. The area was posted wgtis s
reading 'WILD LIFE SANCTUARY NO DOGS OR FIREARMS AIOWED.' The corporation employed a
full-time Warden (not a member of the Warden Servieit a Constable appointed by the Town) with an
additional helper during the summer months andthing season. All persons wishing to enter tretiary
were and are asked to register at the office arappdy to the Warden for permission to enter thecaary.
Persons and organizations engaged in nature stady permitted in the Sanctuary accompanied by thedéh
for the purpose of nature study, observation andtqgraphy. The public was directed not to enter th
sanctuary for any other purpose. The Warden am@gsistant were instructed to prohibit huntin¢him area.
The Warden kept a census of animal and plant liteimvthe area and is instructed to make regulampsof
the area to prevent fire. The policy of the cogbimn was and is, in general, that there be nafarence with
the balance of nature. Therefore, even restribtatting, of the game management type now favorethby
Maine State Department of Inland Fisheries and Gamerohibited. The corporation provided and will
provide hay, salt and other foods for the animaysation and grain for the birds. A number of biegding
stations have been established."

* % %

"The valuation of the properties presently ownedthy Holbrook Island Sanctuary amounts to $43,840.0
producing a tax of $920.64. The deletion of thébiHmwk Island Sanctuary property from the tax ralstax
exempt would result in approximately 30c per thodlsiacrease in taxes to the residents of the Town."

The entire property was given to the plaintiff i86B by Miss Anita Harris of Brooksville who with hsister
had acquired it between 1939 and 1963.0n the d#dtler sister in 1962, Miss Harris decided to mplans

for the wildife sanctuary during her life. Heratieys and financial advisers advised her (1) &ater the
plaintiff corporation; (2) that the gift of theakestate would be income tax deductible; (3) thatreal estate
would be exempt from local taxation, and (4) thditianal property would be exempt from estate and
inheritance tax. Miss Harris was in part motivalsdthe advice relating to tax exemption. Her matiwe
point out, is not material in reaching our decisiddamp Emoh Associates v. Inhabitants of Lyman,M&82
67, 166 A. 59

The plaintiff has received no money or propertyrfrany sources other than Miss Harris and a trestted by
her for its benefit. Except for certain cutting wbod in 1960-62, "the area has, in general, reethi
unchanged over the past twenty-five years." Thénpiawill receive the proceeds from wood cut sinis

organization in 1962.

"The funds of the corporation have been used ferftilowing purposes relating to the land in Broahs,
namely: Payment of wages and travel expense toMheden and assistants; surveying and blueprinting;
constructing and painting signs; purchase of $alt;, feed and bird seed; employment taxes on erapfy
construction of birdfeeding stations; office repainsurance permiums for liability and fire insuca; and legal
fees in organizing the corporation and acquring ta¢ estate.”

* % %

"At or about the time that this property was transdd to the Sanctuary, Anita Harris, Presidentiolbrook
Island Sanctuary, contacted the Maine Fish and Aaepartment seeking cooperation in the controlusitimg
in the area. Mr. J. William Peppard, Regional GaBmaogist, of the Department, came to Brooksvdied
inspected the premises. he was and is familidr thi¢ policies of the Department. He advised tifieays of
the Sanctuary that it was the policy of the Statieta acquire or accept any properites to be opdras a game
sanctuary or a game preserve; that the State preef@perate game management areas in which theksnare
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protectee but the deer population, from time taetiin the discretion of the Department, may beiced by
killing some of the animals; that the experiencéhef Department has been that, unless the deeirhardiven
sanctuary or preserve is periodically reduced,athienals tend to increase to a point where the &qaply is
insufficient, resulting in the starvation of somanaals; and that consequently the State prefetsetable to
reduce the number of deer on a scheduled prograohwhnnot be done in a sanctuary of this type."

The plaintiff contends that it is either a benewblend charitable or a scientific institution, dadax exempt in
whichever category it may belong. The burden tdldshing tax exemption is upon the plaintiff. Xénption
is a special favor conferred. The party claimingust bring his case unmistakably within the $@ind intent
of the act creating the exemptioBangor v. Masonic Lodge, 73 Me. 4%e als@reen Acre Baha'i Institute
v. Eliot, supra;Camp Emoh Associates v. Inhabitants of Lyman,asupr

The purpose in the plaintiff's charter in which ha&ve a particular interest reads: "... to set aamarea or
areas and to devote the same to the preservatmmpratection of and the prevention of cruelty tatswvild

birds and beasts as may come thereon; to mairaailities for their feeding and shelter;..." Theanag of the
charter provision may be gathered from the actioth@® corporation. It has acquired, as we have, &y gift

eleven hundred acres of uninhabited wild land waitimile frontage on the Atlantic Ocean at Brooksvilllt

uses the land as a game preserve with restrictrae stringent in the protection of game than wdddthe
case in a game preserve created by the Legislatlitee public use of the area is limited to persand

organizations engaged in nature study.

We accept the contention of the plaintiff that toeporation purposes include the creation and reaarice of a
game preserve with the conditions and limitatioxressed in the agreed statement.

In determining whether the plaintiff is a benevadlencharitable institution under the tax exemptsbatute, we
need give no consideration to the word "benevdiéntthe leading casBangor v. Masonic Lodge, supride
court said, at p. 433:

"The statute upon which the defendants rely, usesvord benevolent, but there is no question thiatword,
when used in connection with charitable, is tadgarded as synonymous with it and as definingliamting
the nature of the charity intended.”

We conclude that the purposes so stated are naitrit@ble” within the meaning of the word in the tax
exemption statute. First, the interested partiese lendeavor to place in the ownership of a taxmgke
corporation nothing in substance more than a gaesepve. The purpose is plainly to benefit wildnaals. We
find no benefit to the community or to the publicthe proposed sanctuary within the principlestirgato
charitable trusts involving animals.

The general rule relating to charitable trusts othan those for the relief of poverty, advancenwdréducation
and religion, promotion of health, and governmemtaimunicipal purposes is found Restatement, Trusts
(2nd) § 374 as follows:

"Promotion of Other Purposes Beneficial to the Camity. A trust for the promotion of purposes whare of
a character sufficiently beneficial to the commynd justify permitting property to be devoted foee to their
accomplishment is charitable.”

* % %
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"c. Relief of animals. A trust to prevent or alle the suffering of animals is charitable. Thaigrust for the
prevention of cruelty to animals, or a trust tcabish a home for animals, or a trust for the prevon or cure
or treatment of diseases or of injuries to animalsharitable."

In England the Court of Appeals Re Grove-Grady1929), 1 Ch. 557, 66 A.L.R. 44, with annotatibe|d,
with one justice dissenting, that a bequest int timrsa sanctuary for animals and birds could reosbstained as
a valid charitable trust. The court found lackingerein that benefit to mankind which must appeai’in
charitable trust. Lord Justice Russell said, aR86R. 463: "Assuming that | have correctly intexfed object
No. 1, it comes down to this, that the residuatgtesmay be applied in acquiring a tract of lamdturning it
into an animal sanctuary, and keeping a staff gbleyees to ensure that no human being shall evézsnor
destroy any of the animals there. Is that a gdwaditable trust within the authorities?

“In my opinion it is not. It is merely a trust s®ecure that all animals within the area shall lee firom
molestation or destruction by man. It is not stdirected to ensure absence or diminution of pacruelty in
the destruction of animal life. If this trust iarded out according to its tenor, no animal wittiie area may be
destroyed by man no matter how necessary thatudéisin may be in the interests of mankind or inittterests
of the other denizens of the area or in the intere$ the animal itself; and no matter how pairiessich
destruction may be brought about. It seems to m@ossible to say that the carrying out of suchuattr
necessarily involves benefit to the public.”

In R.S.P.C.A., New South WalesBenevolent Society of N.S.W., et &3 A.L.J.R. 436 (1960), the High Court
of Australia held "(that) the requirement that aatimarea of suburban land near the sea coast sheuidade
accessible to birds and that there should be foodwater for them did not come with the principteswhich
trusts for the benefit of animals were held chatéaand was void."

For unfavorable comment dte Grove-Grady, supraee IV Scott on Trusts 8 374.2 (2d ed.) and Bobeists
§ 379, p. 188 (2d ed.).

The purposes of the Holbrook Island Sanctuary are limited to the prevention of cruelty to animals.
Massachusetts S.P.C.A. v. City of Boston (Mabk42 Mass. 24, 6 N.E. 84Pitney v. Bugbee (N.J.), 98 N.J.L.
116, 118 A. 78QS.P.C.A.); 15 Am. Jur. (2n@harities§ 88.

The plaintiff is not engaged in research or diseasgrol. InThe University of Londorv. Yarrow(1857), 1 De
Gex and Jones's Reports 57, 44 Eng. Reprint 64 dlurt of Appeal in Chancery [to quote the heaglnoeld:
"A bequest to a corporation for founding, estaliigh and upholding an institution within a mile of
Westminster, Southwark, or Dublin, for studying amtleavoring to cure maladies of any quadrupedsrds
useful to man, held a good charitable bequest..."

The purposes here are not those of the New Jersgpofation, of which the court said:

"We, therefore, hold that when, as here, the p@pas a non-profit corporation are to conserve gairgs, to
establish hatcheries, refuges and to teach veromtral, those purposes are charitable purpoddere Game
Birds in America, Inc. v. Boettger (N.J.), 125.N.D7, 14 A. 2d 778, 780

The instances we have mentioned in each of whietchiaritable purpose plainly appears, differ widalypur
view from the case at bar. We conclude that thercanity, that is to say the public, does not berfesim the
proposed game preserve within the requirementseoéstablished law relating to charitable trusts.

Furthermore, the public policy of the State protsilthe classification of the declared purpose asitzble.
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"Purpose contrary to public policy. A trust for arpose the accomplishment of which is contrary ublic
policy, although not forbidden by law, is invalidihus, a trust to establish a course of lectures medical
school in which a theory of treatment of diseaseukhbe taught which has been proved to be dangersu
invalid." Restatement, Trusts (2nd) § 377, comment c

The control of wildlife rests with the State. "Thecan be no question of the right of the Statedmserve,
protect and regulate its wild life.... The resuwf proper and efficient wild life conservationlarge measure
promote the economic welfare and well-being of ¢iizenry of the State. One of the most importand
effective means of wild life conservation is thediuen of the game preserve established and regulated
legislative enactmentState of Maine v. McKinnon, 153 Me. 15, 18, 13®Ad) 885

The State may establish game management areasrahisfpurpose may acquire or lease lahd.

2 12M.R.S.A. §1901

"7. Game management. 'Game management' is tlog adience of producing wild animals and birds
and of improving wildlife conditions in the Staté#.may specifically include the following:

"A. Regulation of hunting, fishing and trapping;

"B. Environmental controls (control of water, foodcover, special features and animal diseases);
"C. Research or investigations to provide a bsisound management in Maine;

"D. Manipulation of hunting pressure;

"E. Establishment of game lands (parks, foresfsiges, game management areas, etc.);

"F. Predator control;

"G. Atrtificial replenishment (game farming andtoeking);

"H. Introduction of exotic species of wild animalsbirds where needed.

"8. Game management area. A 'game managemehisaegg tract of land or body of water owned or
leased by the department of Inland Fisheries andedar the purposes of game management as defined
in subsection 7 or created by an Act of the Legis&a"

The Legislature has designated a long list ofsaesasanctuaries and preserves, and has authfmizedmple
temporary game preserves, state game farms, anebredive action with the Federal Government in liféd
restoration projects® The inclusion of one's land in a game preserv@isa taking of propertyState of Maine
v. McKinnon, supra The State may where it will and when it will pibit hunting on any land within the
State. We are satisfied, therefore, that it isgbbkcy of the State and not the wish of the indual which
controls the protection and preservation of thelit@ of our State.

3 12 M.R.S.A. 82101 et se{Chap. 309 -- entitled "Sanctuaries and Pres&yve
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" § 2101 Designation of preserves and sanctuaries

"No person shall, except as provided, at any timag, hunt, pursue, shoot at or kill any wild aniroa
any game or other wild birds within the followingstribed territories: ..."

Operating under its stated charter purposes, thlt{f seeks to create a game preserve or at @masdme
management area with conditions deemed harmfulhleyrégional game biologist of the Fish and Game
Department. The Holbrook Island Sanctuary in fatehis expert opinion adverse to its desires seeks
exemption from the normal support of governmenictSa purpose may not be called a charitable parptis
follows that the plaintiff is a corporation not ganized and conducted exclusively for benevolerd an
charitable purposes” within the meaning of the statuteSection 652note 1,suprg and accordingly is not
entitled to tax exemption.

The plaintiff urges that it is a scientific institon and is thus entitled tof tax exemption. We fadly satisfied
that the purposes for which the plaintiff was ofigad and to which its property was exclusively dedoare
not scientific within the meaning &ection 652note 1supra. The purpose of the corporation was to establish
a game preserve, as we have stated above. Thiakahsi of the area for nature study, observatimd
photography, the small library of books on natund aonservation, and the census of animals by trelem,

are uses too small on which to place the plaimtifthe ranks of scientific institutions. Such uses only
incidental to the main object of the plaintiff.

The property in question is subject to taxatiorthms/town.
The entry will be

Remanded for entry of a decree in accordance \withdpinion.
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CITY OF LEWISTON v. MARCOTTE CONGREGATE HOUSING, IN C.
SUPREME JUDICIAL COURT OF MAINE
673 A.2d 209; 1996 Me. LEXIS 60
January 2, 1996, Argued
March 5, 1996, Decided

JUDGES: Before WATHEN, C.J., and ROBERTS, GLASSMAN, RUDMAANA, and LIPEZ, JJ. All
concurring.

OPINION BY: GLASSMAN

Marcotte Congregate Housing, Inc. (MCH) appealsnfrthe judgment entered in the Superior Court
(Androscoggin CountyMarden, J.) vacating the decision of the State Board of Piypdrax Review
determining that, pursuant 86 M.R.S.A. § 652(1)(A& (J) (1990 & Supp. 1995, a portion of one of MCH's
properties and the entirety of another of its prope are exempt from taxation. MCH contends tleatalise the
Board properly applied the statute by granting élxemptions, the trial court erred in vacating thea8l's
decision. We affirm the judgment.

1 Section 652(1)exempts from taxation certain property of quahtyiorganizations. Specifically,
section 652(1)(Apxempts from taxation "the real estate and petgmagerty owned and occupied or
used solely for their own purposes by benevoledtdraritable institutions incorporated by this 8Stat .

"' 36 M.R.S.A. 8 652(1)(ABupp. 1995)Section 652(1)(Jexempts from taxation "the real and personal
property owned by [benevolent and charitable] oixmtions and occupied or used solely for their own
purposes by one or more other... organizationslifgumy for exemption pursuant teection 652(1)(A)-
(C) (E}X(H). 36 M.R.S.A. 8 652(1)(J1990).

The record reveals the following pertinent factsCWlis a non-profit corporation organized under ldng of
Maine. It owns two parcels of real estate thattheesubject of the instant appeal: (1) a five-stomytiple use
building that houses a congregate care facilityitéhen and cafeteria, a chapel, and various otiicg storage
spaces (the building), and (2) a tunnel that cotsnbe building to St. Mary's Regional Medical Gant

In 1992, the City of Lewiston (City) issued taxlbiimposing real estate taxes on the building &edtwinnel?
In response, MCH submitted to the City two appiorat for abatement of the assessed taxes, claithimg
properties were exempt pursuant 36 M.R.S.A. § 652(1)(Aand (J). Following the City's denial of the
applications, MCH filed two petitions for assessinmewiew with the Board.

2 The building and tunnel were acquired by MGhksbparate deeds. Accordingly, the City treatechthe
as separate properties by issuing separate tax bill

After hearings on the petitiond,the Board determined that MCH qualifies, for pusg® 0f36 M.R.S.A. §
652(1) as an institution organized and conducted exodlgifor benevolent and charitable purpose3he
Board found that the building contains 110 resigdninits that are leased pursuant to a UnitedeSteibusing
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and Urban Development Housing Assistance Paymeptstr&t administered by the Lewiston Housing
Authority and an additional 18 residential unitattlare leased to low-income and disabled eldergrits at
market rental rates without federal subsidies. Board further found that in addition to containitigese
congregate housing units, the building also costél) storage space that is leased at market nextéad to the
Sisters of Charity Health System, Inc., Campus iGejdnc., St. Mary's Regional Medical Center, dfafcotte
Nursing Home? (2) a kitchen and cafeteria space that is leaseaneket rental rates to Campus Cuisine; and
(3) office space that is leased at market rentwdsrdo Sisters of Charity, Campus Cuisine, and apeiv
physicians® Based on these findings of fact, the Board coreduthat the dominant use of the building is to
provide federally subsidized housing for low-incomued disabled elderly tenants. Accordingly, the atglo
determined that 82 percent of the building is tagnept pursuant t86 M.R.S.A. 8§ 652(1)(And(J), and that
the remaining 18 percent, representing the physstiaffices and the nonsubsidized congregate hgusiits,

is taxable.

3 The two petitions were consolidated into @k&raction.

4  As provided b6 M.R.S.A. § 652(1)(C)(Tpupp. 1995), "any corporation claiming exempuiowler
[section 652(1)(A]) must be organized and conducted exclusively fenevolent and charitable
purposes.”

5 Sisters of Charity is the parent corporatioMCH, Campus Cuisine, St. Mary's Regional Medical
Center, and Marcotte Nursing Home. The Board fotlvad Sisters of Charity and each of its above-
named subsidiaries is a Maine non-profit corporattmd that each one is organized and conducted
exclusively for benevolent and charitable purpagiisin the meaning 086 M.R.S.A. 8 652(1)

6 Physicians leasing office space in the bugginovide medical services both to the generalipwrid
to some of the congregate housing residents. Méartlgemn specialize in areas other than gerontology,
including pediatrics, child and adult psychologlstetrics and gynecology, and pediatric dentistry.

With respect to the tunnel, the Board found that tised to transport meals and patients from tiidibg to St.
Mary's Regional Medical Center. It determined ttia$ use is incidental to the use of the buildimgl dhat
therefore the entire tunnel property is tax exempt.

From the Board's decision concluding that a portrthe building and all of the tunnel are exempunf

taxation, the City sought review by the Superiou@gursuant td M.R.S.A. § 11008nd M.R. Civ. P. 80C.
MCH filed a cross-petition for review in which isserted the Board erred in finding 18 percent eftthilding

to be taxable. After a hearing, the trial court daded that MCH qualifies as a benevolent and thiale

organization for tax exemption purposes but thatkthilding and tunnel are used in such a mannar aet be

exempt. From the judgment entered accordingly, Mppeals.

When, as here, the Superior Court acts in the @gpaican appellate tribunal, "we review directhetdecision
of the Board for abuse of its discretion, errorlaf or findings unsupported by substantial evidemcéhe
record."IBM Credit Corp. v. City of Bath, 665 A.2d 663, G&4e. 1995)(citing Town of Vienna v. Kokernak,
612 A.2d 870, 872 (Me. 1992)k is well settled that "a strict construction tife exemption statute is
appropriate . . . because of the basic princigb@nuwhich we have repeatedly relied, that 'taxatsothe rule
and tax exemption is the exceptio@bdnnecticut Bank & Trust Co., N.A. v. City of Wesblk, 477 A.2d 269,
271 (Me. 1984jquotingSilverman v. Town of Alton, 451 A.2d 103, 105 (Mi82)) Accordingly, for MCH to
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prevail on its appeal. It must bring its claim "ustakably within the spirit and intent of the aceating the
exemption."Episcopal Camp Found. Inc., v. Town of Hope, 6681408, 110 (Me. 19955juotingHolbrook
Island Sanctuary v. Town of Brooksville, 161 Me5,4483, 214 A.2d 660, 664 (1966)tations omitted)).

To qualify for an exemption pursuant sections 652(1)(Aand (J), MCH must establish that it is "organized
and conducted exclusively for benevolent and chialet purposes.36 M.R.S.A. § 652(1)(C)(Xpupp. 1995).
The Board determined that MCH satisfies this rezognt, and the City contends such determination
constitutes error.

As stated in its articles of incorporation, MCH Gsganized exclusively for charitable, religioudueational
and scientific purposes.” Such purposes inclutgey alia, (1) "functioning as an integral part of . . . a Roman
Catholic religious congregation . . . engaged iovyaing for the health, social and spiritual needgeople
through apostolic and charitable services"”; (2) ioggnand operating hospitals, nursing homes, corajeeg
housing and other such facilities "for the careatment and healing of human ailments and preverdfo
disease"; and (3) "coordinating activities of &fé and subsidiary organizations . . . as thogarozations
pursue their charitable, religious, educationalersdfic and other purposes. . . ." MCH is contdllby the
Sisters of Charity, its sole corporate member, Wwicturn is controlled by the Covenant Health 8gst, Inc.,
a Massachusetts nonprofit corporation. No part @H% net earnings inure to the benefit of any peva
individual, and, except for reasonable compensdborservices rendered, none of its income is itsted to
its members, directors, or officers.

In determining whether an organization is organiaad conducted exclusively for benevolent and thiale
purposes, we recently described a charity to be

for the benefit of an indefinite number of perspeither by bringing their minds or hearts under
the influence of education or religion, by religyirtheir bodies from disease, suffering, or
constraint, by assisting them to establish thenesela life, or by erecting or maintaining public
buildings or works or otherwise lessening the kusdof government.

Episcopal Camp Found., 666 A.2d at J(f@otingJohnson v. South Blue Hill Cemetery Ass'n, 221 280
287 (Me. 1966))We conclude that MCH falls within the above dggan. We also conclude that, contrary to
the City's contention, neither MCH's religious pases nor its corporate affiliation with religiousganizations
removes it from the purview of the tax exemptioatste. See Episcopal Camp Found., 666 A.2d at 108
(Episcopal Camp Foundation qualified for exempt@spite stated purpose "to maintain camps . . clvwwill
carry on moral, cultural, religious and recreatiomaining and education. . . ."l>reen Acre Baha'i Inst. v.
Town of Eliot, 150 Me. 350, 352, 110 A.2d 581 (39%®tganization qualified for exemption despite atiat
purpose tojnter alia, "conduct educational facilities . . . for the egjimn of spiritual truths, principles and
religious precepts based upon the extent and #laikacred literature of all revealed faiths, wptirticular
reference to the Baha'i teachings on progressi@aton, religion, unity, and the oneness of madki. . .");
Town of Poland v. Poland Spring Health Inst., 1619 A.2d 1098 (Me. 1994prganization qualified for tax
exemption despite operating properties consistetft kligious tenets, and despite religious affiba when
such affiliation did not compromise charitable mse). Accordingly, the Board did not err in detarimg that
MCH qualifies as a benevolent and charitable ozgion.
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MCH must next establish that its uses of the bogdand tunnel qualify the properties for tax exeompt
pursuant tesection 652(1)(Adr section 652(1)(J)The Board determined that portions of the budgdeased to
private physicians and nonsubsidized congregatesihgutenants, constituting 18-percent of the bodd
value, do not qualify for exemption pursuant tostheections. Nevertheless, the Board exempteckthaiming
82 percent [**10] of the building's valué.The City contends this award of a partial exemptionstitutes a
misapplication of the statute. We agree.

7 The Board exempted the entire value of theeebised on its finding that it is incidental b tuses
of the building.

Section 652(1)(A¢xempts from taxation real property that is "owaed occupied or usexblelyfor their own
purposes by benevolent and charitable institutions”36 M.R.S.A. § 652(1)(Agmphasis added). Contrary to
MCH's contentions, the plain languagesafction 652(1)(Aprecludes exempting the building from taxation
because 18 percent of the building is not usediithérance of MCH's charitable purposes, i.e. bihi&ding is
not used "solely" for MCH's charitable purpos&sSimilarly, section 652(1)(Jexempts from taxatiorinter
alia, real property owned by charitable and benevolegamizations that is "occupied or ussalely for their
own purposes by one or more other [qualifying] orgations."36 M.R.S.A. § 652(1)(JXemphasis added).
Because the private physicians and residents pdyihgarket rental value for their quarters aré goalifying
organizations pursuant section 652(1)(J)the building is not within the purview of thisemption.

8 Although a prior provision of Maine's tax exsion statute permitted the exemption of portiohs o

real property owned by benevolent and charitab#&itutions, R.S. 1944, ch. 81, § 6, sub § lll, the
Legislature repealed and replaced such provisiorrgcting language that, like the current statutory
scheme, exempts "real and personal property owneédecupied or used solely for their own purposes
by benevolent and charitable institutions incorpeatdby the state." P.L. 1953, ch. 37 (emphasis@dde

Because we conclude that MCH's building is notusea manner qualifying it for tax exemption puastito
eithersection 652(1)(Apr section 652(1)(J)we conclude that the tunnel, which is incidemtathe building's
use, also is not tax exempt.

vV

Finally, we need not consider MCH's contention ittt Board erred by determining that the nonsubsdli
congregate housing units are taxalfleRegardless of whether these units are exemptpdingon of the
building leased to private physicians renders titeeeproperty subject to taxation.

9 MCH alleged on its cross-appeal to the Sup&imurt that the Board erred in determining that th
nonsubsidized congregate housing units and theesleased to private physicians are taxable. On its
appeal to this Court, however, MCH alleges thatBbard erred in determining that the nonsubsidized
housing units are taxable. MCH does not challehgeBoard's determination regarding space leased to
private physicians.

The entry is:
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Judgment affirmed.

All concurring.
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MAINE MEDICAL CENTER v. Alfred LUCCI
Supreme Judicial Court of Maine
317 A.2d 1; 1974 Me. LEXI S 364
March 20, 1974

JUDGES: Dufresne, C.J., and Weatherbee, Pomeroy, WernicqiBald and Delahanty, JJ.
OPINION BY: ARCHIBALD

The defendant, Tax Assessor of the City of Portldvasd appealed from a decision of a Justice oBtierior
Court ordering an abatement of certain real estates assessed in 1972 against the plaintiff, Mi&ledical

Center. The taxes for which an abatement was ddrjehe defendant were assessed against propengdo
by the plaintiff and used for off-street parkingeWeny the appeal.

Plaintiff is a charitable institution incorporateshder 36 M.R.S.A. 8 652 In order to alleviate the parking
problems incident to operating a large hospitaand to comply with a City ordinance requiring &on
automobile off-street parking space for each 500asg| feet of floor space” so that an additional gvof
150,000 square feet could be constructed, the tifaim 1964 acquired the so-called "Reservoir Ldit the
time this litigation originated the Center had ddaial buildings under construction which includedjarage
with a capacity of 840 parking spaces. This parkjatgage became operational in November of 1972erins
of land and buildings the Center had a capital stwent of $3,300,000 in the parking facilities.

1 Maine Medical Center contains 565 patient befke employees number approximately 2000 and
there are 375 physicians on the staff. Public et parking in the vicinity of the Center is cdetply
inadequate to serve the needs of hospital persamagbatients' visitors.

Although Maine Medical Center charges a varietpaiking fees to its staff, employees, patients patients'
visitors, the general public is not allowed to imél either parking area. Despite the fees chartdpedparking
garage was being operated at a loss. Howeverqgtenj estimates of income and expense indicatedsilye
recovery of the capital investment over a periotiv@nty years.

While appellant has argued that plaintiff is ndtb@nevolent and charitable corporation,” we undectthis
argument to be directed at the status of the pgr&ieas only. Appellant's counsel stated at trial:

"Our defense is simply that the Maine Medicahtée in operating these parking lots in question
for fees is not entitled to a charitable and betentdnstitution's exemption.”

The Maine Legislature has determined that "realtest. . owned and occupied or used solely far th&n
purposes by benevolent and charitable institutioeerporated by this State" is exempt from taxati8
M.R.S.A. § 652(1)(A)
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The record clearly supports the premise upon wttiehdecision of the Justice below was based, narbeti
the parking lot and garage serve the purposes liachathe plaintiff hospital was organized. Thelased fact
that income was either being derived or expectenh fparking fees cannot defeat the right to tax gtem,
where the dominant purpose was eleemosynary.

This holding is entirely consistent with the phopfy underlying our past interpretation % M.R.S.A. 8
652(1)(A) where tax exemption has been allowed under @&tyadf circumstances. The statutory language
"used solely for their own purposes" has been heldio preclude tax exemption where property isdusay
seasonally? or where occasional rent is receivédy where land is owned and held for future expamgior is
undeveloped land,or is occupied rent free by a regularly employacktaker®

Ferry Beach Park Ass'n v. City of Saco, 127 Me, 132 A. 65 (1928)

Curtis v. Androscoggin Lodge, No. 24, 1.0.0.F.M®. 356, 59 A. 518 (1904)
Osteopathic Hospital v. City of Portland, 139 M4, 26 A.2d 641 (1942)
Green Acre Baha'i Institute v. Town of Eliot, 156.\50, 110 A.2d 581 (1954)

o 01 B~ W N

State Young Men's Christ. Ass'n v. Town of Winthi2ép A.2d 440 (Me. 1972)

In all of these cases the dominant purpose for lwthe property was acquired and owned was benevateh
charitable. This is likewise true of the parkingifidies here sought to be taxed by the City oftRod. The
effective operation of the Main Medical Center wathanced by providing employees, staff, patients an
visitors with parking facilities adjacent to thedpital. We would be completely naive if we ignorea:
practical operational problems of a large medieaiter absent adequate areas for vehicular parking.

Our holding is consistent with the conclusions heakin other jurisdictions with specific referertoehospital
owned and operated parking facilities and wheretéikeexemption statute contained language compatabl
the Maine StatuteSeeBowers v. Akron City Hospital, 16 Ohio St.2d 943 ME.2d 95 (1968kEllis Hospital
v. Fredette, 27 A.D.2d 390, 279 N.Y.S.2d 925 (g 9@iversity Circle Development Foundation v. Perkj®
App., 32 Ohio Op.2d 213, 200 N.E.2d 897 (196#)to parking facilities generally when ownedthy exempt
corporations, see Anno83 A.L.R.3d 938

We have no hesitancy in holding that where theazation of property is reasonably incident to thajon
purpose for which a benevolent and charitable tuttgtn is incorporated, and such utilization is woiented
toward pecuniary profit but, rather, toward promglinecessary services and facilities, such propanter
Maine law is exempt from taxation. Such is the dese.

The entry is:
Appeal denied.

All Justices concurring.
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Nature Conservancy v. Bristol

The NATURE CONSERVANCY OF the PINE TREE STATE, INC. v. TOWN
OF BRISTOL and William E. Benner, Stanford L. Tukey and Carroll M. Hanna
in their capacity as Board of Tax Assessors for th€own of Bristol

Supreme Judicial Court of Maine
385 A.2d 39; 1978 Me. LEXIS 859
April 24, 1978

JUDGES: Wernick, Archibald, Godfrey and Nichols, JJ. WekqiJ., Wrote the opinion. McKusick, C. J., and
Pomeroy and Delahanty, JJ., did not sit.

OPINION BY: WERNICK

Plaintiff, The Nature Conservancy of the Pine Ts¢&te, Inc. (Conservancy), commenced a civil actioMay
19, 1976 in the Superior Court (Lincoln County) #odeclaratory judgment against defendants, thenTaofw
Bristol and three individuals, -- William E. Benn&tanford L. Tukey and Carroll M. Hanna in theapacities
as members of that Town's Board of Tax AssessBighsequently, each of the parties moved to be adard
summary judgment. On April 11, 1977 the Justiassjaling in the Superior Court denied plaintiff'stran for
summary judgment, granted those filed by defendamtisordered entry of judgment in favor of eacteddént.

Plaintiff has appealed. We deny the appeal.

Plaintiff is organized as a Maine corporation, with capital stock, unde&r3 M.R.S.A. 8§ 901 Plaintiff's stated
purposes are:

"To receive and administer property and funds flee promotion and advancement of
conservation, educational, scientific and literauyposes; including the preserving or aiding in the
preservation of all types of wild nature, includingtural areas, features, objects, flora and fauna,
and biotic communities; together with the estallisht of natural reserves and other protected
areas to be used for scientific, educational artlletis purposes; promoting the conservation and
proper use of our natural resources; to engager ipromote the study of plant and animal
communities and of other phases of ecology, nathrsiory, and conservation, to promote
education in the fields of natural preservation ahservation; and to cooperate with other
organizations having similar or related objectives.

"In conformity with the purposes stated in . . heltforegoing paragraph], to take and hold
absolutely in fee simple or in trust by gift, dejidequest, purchase or lease any property, real,
personal or mixed; and to manage and invest theesas well as to give, grant, convey or
otherwise dispose of the same or any part thenewiterest therein, for the accomplishment of the
purposes of the corporation.”

Plaintiff seeks a tax exemption pursuanB®M.R.S.A. § 65r the five of its parcels of land located within
the Town of Bristol! Section 652%rovides, as here relevant, that: "The followimggerty of institutions and
and organizations is exempt from taxation:

63



Nature Conservancy v. Bristol

"1. Property of institutions and organizations

"A. The real estate and personal property owned atupad or used solely for their
own purposes by benevolent and charitable institgtincorporated by this State . . . ."

1 Plaintiff's complaint originally sought a daxtion in regard to a sixth parcel conveyed bydroll.
Search and Helen C. Search to "The Nature ConsgyvaRlaintiff does not direct its argument on
appeal to the ruling by the Superior Court thataitRiff is not the owner of the property descridadhe
1967 warranty deed from Robert M. and Helen C. @eamnce this deed vested fee simple ownership in
The Nature Conservancy, a District of Columbia ocoation. Since plaintiff does not own this propert

it cannot claim a tax exemption for it under eitB6rM.R.S.A. 8 652(1)(A) (B)." We find nothing in the
record to question this rulin@ection 652rovides a tax exemption only for institutionscomporated by
this State."

For purposes of the decision of this case, thetiogalship of plaintiff to the five parcels of landrf which
plaintiff claims a tax exemption is sufficientlyst@ibed as follows.

One parcel was conveyed by warranty deed datednilsme28, 1966 (Lincoln County Registry, Book 627,
Page 259) to the Conservancy by Elizabeth Gardielen G. Williams and Anne G. Hinners (referred to
hereafter as the Gardner deed). In acceptinglded, the Conservancy agreed

"[to] permit access at any time to any part loé property by the Grantors, their heirs and
assigns",

and

"[to] invite participation by any of the Gransoin the custodianship of the land.”

By warranty deed Bryan and Edith E. M. Holme (Lilmc&ounty Registry, Book 756, Page 190) granted a
parcel of land to the Conservancy but exceptedreserved

"a right of way to pass and repass to and frieenshore by the footpath as now used; a right of
way to pass and repass to and from the shore byotpdth the location of which shall be
determined, from Lot A hereinbefore described,lesparties may agree, said rights of way to be
for pedestrian use only, and a right to pass apds®[**5] over and across the shore . . . [and] .

a right to prune and cut trees on said conveyenhiges to the extent reasonably necessary, from
time to time, to maintain a view of the Bay ." . .
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A third parcel of land was conveyed by warrantydiffem the Directors of the La Verna FoundatiorRaiund
Pond, Maine to the Conservancy (dated Decembe365 and recorded in Lincoln County Registry, Bodk 6
Page 288). This deed was subject to the agredimenein that the "custodianship” of the land

"be placed in the hands of the Trustees (Dirsgtof the La Verna Foundation so long as those
Trustees maintain the principles of conservatiah d@wn by the Conservancy, including access to
the property for scientific, educational, aestheiic empathetic purposes, including the right to
erect a shelter on the property for those purpbses.

The parties

"further agreed that if the Conservancy failsatmuire clear title to the Tibbetts shore property
within 6 years or fails to secure or comply withyasf the conditions of this Agreement and the
Tibbetts Agreement made at the same time witlhé&,awnership of the present La Verna Preserve
shall revert to the La Verna Foundation."

By warranty deed dated December 13, 1965 (Lincabmin®y Registry, Book 616, Page 213) Frederick N.
Tibbetts also conveyed a parcel of land to the Eaasgicy with the Conservancy granting to Tibbetts

a

"right of access to the shore over existing raamlong as he is a member of the Nature Conseyyanc
Inc., and acts as necessary to maintain the shopeqy in its present natural state in accordamitie
the objectives of the Conservancy."

Finally, by quit-claim deed, Elizabeth E. Hoyt aAdna Hoyt Mavor conveyed their title to anotherqahrof
land (Lincoln County Registry, Book 771, Page 70his deed excepted and reserved

"to the grantors, their heirs and assigns, htrig way to pass and repass on foot or by vehicle
from said remaining land of grantors to the sha@m@ss said granted premises.” This deed was also
subject to the grantors' right "to a limited amouohftcutting for access purposes” to the adjacent
land of the Conservancy. The deed further specifiat in the case the Conservancy fails to
comply with any of the conditions set forth therdime ownership of the premises "shall revert to
the Hoyt sisters, their heirs and assigns.” Thetldegd was also subject to the "condition” that the
Hoyt property, as well as the property previousipweyed to the Conservancy in the La Verna and
Tibbetts deeds, shall be placed in the custodiarshtihe Trustees of the La Verna Foundation.

"So long as these Trustees maintain the priesipf conservation laid down by the Conservancy,
including access to the property for scientificyeational, aesthetic and emphathetic purposes, and
so long as said Trustees desire to exercise sgpbmsibility and do exercise it. .. ."
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All of the aforesaid deeds, except the Tibbettsddeequired that the Conservancy hold the land aature
preserve.

Under36 M.R.S.A. 8 652he tax exemption is available to charitableiinsbns and organizations only for

"real estate . . . owned and occupied or uséalystor their own purposes by benevolent and
charitable institutions incorporated by this State."

Plaintiff argues that the five above-described elsrof its land which it owns in Bristol are algsed solelyfor
its own purposes of a general, public or charitaaliire 2

2 Plaintiff does not argue that the propertiesen'occupied", as distinguished from "used" bymitk
for its own purposes.

Although the parties raise several additional issugh regard to the questions of the Conservaratesitable
nature and the effect 8 M.R.S.A. § 585 et seop § 652 under the approach we take to the decision sf thi
case we need not reach these other issSudte conclude that the use of the properties hearehied is not
solelyfor the Conservancy's own purposes, as requireglgb2

3 Section 652also provides a tax exemption for [the] real estabd personal property owned and
occupied or used solely for their own purposes itgrdry and scientific institutions."8(652(1)(B).
Although in its brief, plaintiff argues in the altative that it qualifies for the exemption as &stfic
institution, the argument was not pressed at omgliraent. InHurricane Island Outward Bound v.
Vinalhaven, Me., 372 A.2d 1043 (19%v@ denied a tax exemption unde652(1)(B)to Outward Bound
because there was no statement in Outward Bouhdl$ec that its objects were exclusively scientific
We concluded that: "Science is not its only primabpyect and hence it is not entitled to enjoy imityn
within 36 M.R.S.A. 8§ 652(1)(Bjom the tax imposed.'372 A.2d at 104)/Similarly, plaintiff could not
prevail here in claiming a tax exemption as a giiernnstitution; plaintiff was organized for saiéfic,
literary, conservation, educational and aesthetic purpose3ee alsoHolbrook Island Sanctuary v.
Brooksville, 161 Me. 476, 488, 214 A.2d 660 (19@whpilability of land for scientific study incid&al to
main purpose of preservation of the land as a ganeserve).

In reaching this conclusion, our foundational pregns thag 652 as a tax exemption statute, must be

"strictly construed, and all doubt and uncettaas to the meaning of the statute must be weighed
against exemption.Hurricane Island Outward Bound v. Vinalhaven, M&/2 A.2d 1043, 1046
(1977) "The burden of establishing tax exemption is ugoa plaintiff. . . The party claiming it
must bring his case unmistakably within the smnd intent of the act creating the exemption."
Holbrook Island Sanctuary v. Brooksville, 161 Mé64483, 214 A.2d 660, 664 (1965)
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See alscCity of Bangor v. Rising Virtue Lodge No. 10, Faemel Accepted Masons, 73 Me. 428 (1882)

Prior to 1953, the tax exemption for the real propef charitable institutions was subject to tixeeption that

"so much of the real estate of such corporatasis not occupied by them for their own purposes
shall be taxed in the municipality in which it isusted." (R.S. 1944, chap. 81, § 6, subsection Il
Under this prior version of the law this Court haded that the Legislature did not intend to
confine the exemption to such property as is o@igor used)exclusivelyby the charitable
institution. Curtis v. Androscoggin Lodge, No. 24, 1.0.0.F., 8. 356, 358-359, 59 A. 518
(1904)

In 1953 the Legislature changed the language dslimg the tax exemption to read real property "advaad
occupied or used solely for their own purposesthgritable institutions. (P.L. 1953, chap. 37)State Young
Men's Christian Association of Maine v. Town of ¥Wiap, Me., 295 A.2d 440 (1972)e held that this new
language did not preclude the charitable tax exempthere another person may be occupying the pippé
the charitable institution provided that the clabié institution has authorized the occupancy agssary to
the carrying out of its purposedMaine Medical Center v. Lucci, Me., 317 A.2d 1 @pPikflects this same
principle.

Here, there is no indication that the reservatiwnsld be required by "institutional necessity" batt thereby,
they might be taken to be "exclusively" for thetingion's charitable purposes. S8tate Young Men's
Christian Association of Maine v. Town of Winthreppra, at 443, n.2

As to the instant parcels of real estate the Coasey's claim to tax exemption is defeated by d#wuirement
that the property, in addition to being "owned" the charitable institution, must (if, as here, st not

"occupied") be ". . . usesblelyfor" the institution's own purposes. (emphasisptied) By reserving rights of
access or rights of way, the deeds from Tibbettdmd, Hoyt and Gardner subjected the real estageivate

individual uses in addition to, and possibly inastent with, the uses contemplated by the plaisti$tated
purposes.

Plaintiff argues that the word "used" means the@se of any incident of ownership, including mgrieblding
the property for the purpose of preserving it sanaitural state without any other actual use oAte need not
here decide whether the term "used" appearirg§6b2may be so construed. We conclude that tax exempti
is precluded as to the instant five parcels of lagdhe statutory requirement that the property'.be. used
solely for their own purposes by . . . charitable insiins.” (emphasis supplied) We hold that [HN3] the
intendment of this language is to deny the tax gtem where there is an attempt by grantors torvesgrivate
rights of use without the incident burden of payiages for the enjoyment of the property. The wzalely”

is employed to indicate that a grantor who convengperty to the charitable institution may not netany
strings in terms of use. Land held in its natwtate does not become tax exempt by transfer twagtable
institution where the grantor retains the rightatoess, passage or custodianship, more particgiade these
tend to be the only private rights of ownershiprelsed while land is privately being held in itdural state.

By reserving private rights of access or rightsvafy or other private rights, the deeds from Tildetiolme,
Hoyt and Gardner make the real estate subjectit@atprnoncharitable uses. That the plaintiff Conasecy
happens presently to be holding its land open ttegigian access by the public cannot be controllifige
rights of the private individuals as grantors worédhain effective even if plaintiff should decideldar general
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access by the public in the belief that such achad become necessary to further the stated pgpafse
establishing natural preserves and other proteateds for use for scientific, educational, condeuaand
aesthetic purposes.

The former La Verna, Tibbetts and Hoyt properties @so subject to the control and custodianshithefLa
Verna trustees. Similarly, the property conveyethe Gardner deed is subject to participationngygrantors
in the custodianship of the land. Such provisibat tthe Conservancy remain subject to a privateéy&nt
custodial control of the use of the premises, nibistanding that the control is to be exercisednoaiously
with the Conservancy's purposes, is inconsistettt thie "sole use" condition for tax exemption.

We conclude that since none of the five parceldaafl is "used solely . ." for the Conservancy's riow
purposes”, the Conservancy's claim to a charitaxexemption for each of them fails.

The entry is:
Appeal denied.
Judgment affirmed.

McKUSICK, C.J., and POMERQOY and DELAHANTY, JJ., didt sit.
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THE OSTEOPATHIC HOSPITAL OF MAINE vs. CITY OF PORTL AND.
SUPREME JUDICIAL COURT OF MAINE, CUMBERLAND
139 Me. 24; 26 A.2d 641; 1942 Me. LEXIS 23
May 21, 1942, Decided

JUDGES: SITTING: THAXTER, HUDSON, MANSER, WORSTER, MURCHIB]J.
OPINION BY: MANSER

The Osteopathic Hospital of Maine, Inc., was incogbed in 1935 and for some years conducted a tabsmi

Pleasant Ave. in Portland. Finding the premisesffitgent for its expanding needs, the corporatamyuired

other property in Portland which had been used psvate hospital. This was effected March 15, 19%iGe

tract of land purchased contains approximately 'sa@nd extends from Brighton Ave. to Prospectirst.
Portland.

For the purposes of taxation, however, the asses$isided the tract into two parcels, assessing ame
exempting the other. The exempted plot has a fgentd 220 ft. on Brighton Ave. and extends bacth®orear
of two vacant lots which border on Prospect St. ’Jpius lot are the buildings, and the present habjs
located so that its northerly side wall is 50 fiutherly of the dividing line. The remainder of tlaend was
taxed. It has a frontage on Brighton Ave. of 185ltftcontains approximately 2 1/2 acres, and cens$ a
wooded pine grove and some vacant land, includiegtwo lots fronting on Prospect St. No actualsatsl
demarcation was made. There are no fences or nsarker

By their action the assessors conceded that th@itdbsvas a benevolent and charitable institutiod svas
entitled to tax exemption of so much of its redhtsas was "occupied for its purposes” as provieR. S., c.
13, § 6, Par. lll. The Referee found such to bedhle and the record amply supports the finding.

The hospital paid the tax under protest and brotighktaction to recover back the amount paid. Te&efRe
reported that judgment should be for the defendant.

The case comes forward on exceptions to the acteptaf the Referee's report. The gist of the exaeptis
that the Court should not have accepted the réqmaduse the Referee erred in finding and ruling

that the right of the hospital to tax exemptioost be determined in the light of the use being
made of the property on the date of the assessiprit 1, 1940;

that the Referee erred in concluding as a matt&avwthat, under the evidence, the land taxed was
not shown to be occupied for its own purposes;

that although the Referee properly found the laxeéd was held for intended use by the hospital, it
was error to hold that such use was to be at sodefinite future time, and the land was therefore
currently taxable.
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Aside from a stipulation as to certain facts nowno issue, the record upon which the Referee nmégleulings
consisted of the testimony of Dr. Campbell, theabteer of the hospital. On March 15, 1940 the hakpi
conveyed the property it then owned to Dr. Westaad purchased from him the property now ownedhat t
price of $ 30,000, the original property being et $ 12,500 in exchange. At the time of the egance,
there were 24 beds in the original hospital andotii@ness having doubled in four years and beimgistently
on the increase, the present facilities were obthit the time of the hearing, there were 35 badslevator
and sprinkler had been installed, and a garagebeiag remodeled for staff meetings and quarterfhidsipital
interns. The property was bought as one parcelh \\ference to utilization of the property, Dr. Garall
testified:

"We hope to be able in time to enlarge our haspiVe feel certain we are going to have to. (This
has reference to the present building which wasngxed from taxation.) We will, of necessity,
have to provide quarters for our nurses, as a auneene. We will build a solarium. Over there
near the woods, in the grove, or near the groveintemd to put rest places where patients may be
taken by the nurses during their convalescenceinféad to use the entire hospital property for
hospital uses."”

The Doctor further testified that it was not théeimtion to sell any part of the property or to utséor any
purpose not connected with the hospital work. Hehér said:

"We had the opportunity of purchasing this propé&rom Doctor Wescott, to give the hospital
proper setting, proper quietness, and sufficiend lahere to meet any necessities for future
development, and that is the reason why we exchibpiggerty with Doctor Wescott."

The Referee, evidently relying upon the theory firasent use was essential to tax exemption, esi¢ite fact
that the only buildings then occupied were the ltabpnd garage, and that the grove and vacantvaard not
in actual use except as patients and nurses wélieedin and occupied chairs scattered throughaugtbve.
Further, that there had been no definite determanads to the location of the proposed solarium amges'
home, although the witness testified that an appatgpsite for the home would be on one of the mabats
fronting on Prospect St.

The first ruling complained of is as follows:

"All taxes are assessed in this state as of tls¢ diay of April of each year. It is the use of the
property at the time when a tax is assessed whatbrmines whether the property is or is not
exempt from taxation."

Such rule is not arbitrarily controlling or decisiin Camp Emoh Associates v. Lyman, 132 Me. 67, 168,A. 5
60, the plaintiff corporation acquired property ftweterection and support of camps for the care, tera@mce
and assistance of poor and indigent Jewish childrebh930, the corporation had on its land a grotipamps.
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The property was assessed for taxes. During JulyAargust of that year, upwards of 250 children wadréhe
camps by invitation or assignment. Under thesesfamir Court said:

"At the end of the season, the camp was clasetdio be opened again until the next year. The
property, it is true, was not in actual use ondhg of the assessment, i.e., the first day of April
1930. To hold that to secure exemption, it mustehénen been in actual use, would ignore the
spirit and intendment of the law. Actual use ort fpticular day is not the test."

In Ferry Beach Park Assn. v. Saco, 136 Me. 202, 7 AZ&las in the former case Bérry Beach Park Assn. v.
Saco, 127 Me. 136, 142 A.,Gxoperty found to be definitely devoted to thepmses of the Association was
held to be exempt, although in both cases the piyp&s occupied only during the summer months.

As distinctly pointed out irfCamp Emoh Associates v. Lyman, suyptds the "actual appropriation of its
property for the purposes for which the plaintiffrgoration was incorporated,” not the physical asethe
exact date of the assessment, which controls.

Concerning the broader question of exemption bgaeaf occupation or appropriation of real estatethe
purposes of the corporation, confusion sometimesgsiby undertaking to apply identical rules afistouction
as to tax exemption statutes which are essentéfigrent. Thus in Maine, as in Massachusetts, ine that the
statute itself places benevolent and charitablaitini®ns in a different category from purely retigs
institutions. As to the first group, the law proeg] R. S., c. 13, § 6, Par. llI

"The following property and polls are exemptnfréaxation . . . the real and personal property of
all benevolent and charitable institutions incogted by the state; . . . but so much of the real
estate of such corporations as is not occupiechémtfor their own purposes shall be taxed in the
municipality in which it is situated.”

The exempting statute as to the second groupuisdfin Par. V of the same section, as follows:

"Houses of religious worship, including vestriemd the pews and furniture within the same,
except for parochial purposes; tombs and rightisunfal; and property held by a religious society
as a parsonage, not exceeding six thousand dollaedue, and from which no rent is received, and
personal property not exceeding six thousand doliarvalue. But all other property of any
religious society, both real and personal, is gabltaxation the same as other property."”

The term "real estate” is not found in the exempbbthe statute as to the last group. The ceptrgbose is to
exempt the church or house of worship and a pagsooé limited value. Even this statute has beerelgan
interpreted as including the land on which the dings stand and such as may be necessary for denven
ingress and egress, light, air or appropriate axkt ornament, as the Massachusetts court hasrhald
Saints Parish v. Brookline, 178 Mass. 404, 59 N@3, 52 L. R. A. 778Trinity Church v. Boston, 118 Mass.
164, Third Congregational Society v. Springfield, 1479¢a396, 18 N.E. 68, 69

71



Osteopathic Hospital of Maine v. Portland

In the case last cited above, the distinction éaudy pointed out. The exempting statute, of simil@ort as at
present, provided for benevolent and charitablatut®ns in the third clause, and for religioustitutions in
the seventh clause of the section. The Court said:

"It will be observed, that religious societie®e aot included in the enumeration of the third
clause, and that the exemption of their propedynftaxation is found in the seventh clause . d. an
it is impossible to extend by construction the agien of the third clause above cited to religious
societies."

The procedure of the assessors of Portland in tbsept case, however, is patterned after that adaptAll
Saints Parish v. Brookline, supraoncerning a religious society. In that casepmer lot on Beacon St. and
Dean Road in Brookline was conveyed to the Soaigtty the provision that a church edifice shouldebected
on the premises. In the first instance, a woodamathwas built on the westerly half. During the rydeat the
tax was assessed, the erection of a stone chuhegun, and it was planned that the wooden chwocid be
removed to a corner of the lot to be used as a&u8dhool room. There were no fences and the laddbver
been leased or occupied by any parties other tmauplaintiff. There was no intention of using tlaed taxed
for secular purposes. The assessors exempted tbeéewahurch and about 21,000 square feet of ladd an
assessed a tax on the remaining 20,000. The flaffered testimony to show that the entire lotswat more
than sufficient for convenient ingress or egreggt] air and decent and appropriate ornament. &hidence
was rejected. The decision upheld the assessmieatehson given was:

"The portion of the lot which was intended faeun the erection of the stone church could not be
exempted, for there was no house of religious wprstor any part of such a house upon it.

The evidence which was offered and rejected hadendency to show that the whole lot was
needed for the small wooden church, or that it wesd as a reasonably necessary or proper
incident to the maintenance and use of that chturch.

The case oRedemptorist Fathers v. Boston, 129 Mass, tit8d by the defendant and used by the Referee as
authority that actual use for the purposes wamgrgixemption is essential to preclude taxatiorg eésicerned

a religious society. Moreover, the facts are elyticissimilar. This is demonstrated in the statetmainthe
Court:

"The lot of land which, as the plaintiff contepadvas wrongfully taxed in this case, has not been
so appropriated. No church edifice has been atagven it, and we do not find upon the facts
agreed that any such edifice is intended to beedlagon it. On the contrary, it was found to be an
unsuitable place for the church, and it is thentifiis intention to occupy it with one or more hig
buildings of wood for school purposes. It is sepatdy a clearly defined lane or passageway from
the portion upon which the church stands; it is metessary or incidental to the use of the church
as a house of public worship, and the avowed imemf the plaintiff is to appropriate it to a
purpose, which, however useful and praiseworthyseif, is not public worship, and therefore not
entitled to the exemption from taxation providedifothe second clause."
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Further, the defendant argued that the "dominaet psinciple had application, asserting that theord

showed that the property taxed was currently usdd for trivial and inconsequential purposes whiwghre

subordinate to the dominant purpose that the ptpperheld for future expansion of the hospitalt Bis is an
attempt to contrast two uses for the same genenglope, one actual and the other prospective. céses
which construe the principle contended for demanstthat it has application when there are two orem
divergent uses to which the property is subjecbe@, promotional of the charitable purpose and theroof a
non-exempt character. Thus we findRaxcroft v. Campmeeting Association, 86 Me. 78A2951, our Court
held that

"If it be a benevolent and charitable institatidthe property used for the stabling of horses for
hire, let for victualing purposes and for the uteaitages is clearly not occupied by the assamati
for its own purposes . . . It is property from whicevenue is derived--just as much business
property as a store or mill would be."

In Auburn v. Y. M. C. A. 86 Me. 244, 29 A. 98Pthe defendant's real estate, a portion waffted boarding-
house and another portion for stores and it was thalt such portions were not exempt from taxation.

Application of the principle to different circumsizes, held sufficient to warrant exemption, is wumCurtis
v. Odd Fellows, 99 Me. 356, 59 A. 518, 50which the Court said:

"where a building of such an association is gle=il for use by it for its own purposes, and a
substantial use is made of all of the building lg &ssociation for its own purposes, in good faith,
the property is exempt from taxation under ourusést, notwithstanding such occupation may not
be exclusive, and the owner may sometimes allowratissociations and individuals to use some
portions of the property for a rental, when it dadone without interfering with the use of the
same by the owner for its own purposes.”

This statement was confirmed liewiston v. All Maine Fair Association, 138 Me,; 239 A.2d 625in which it
was held that certain property was non-exempt, aedain other property although temporarily and
occasionally used for purposes foreign to the aonhdf its Fair was exempt because such use dithtexfere
with its general occupation for its own purposes.

If the property is not used at all for other pugmst must be determined whether use was madeathfn its
own purposes, which may be shown by incidental asesby an actual appropriation to the purposethef
owner with a definite intention to broaden the scab its use thereof in the future, thus countemgcany
implication of evasion of taxation.

Upon the whole record such clearly appears to bedise here. True, the exact location of additibnadlings
has not been determined, or the date of theirierecthe Referee recognizes in his report thattthet was
acquired in one unit "to give the hospital propettisg, proper quietness and sufficient land thereeet any
necessities for future development;" that it waended to "develop an osteopathic center here rtiaRd,"
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that there was an existing intention to hold theavd land as a site or sites for new and additibnddlings to
take care of its growing business, and that sunl leas used by convalescent patients, and by narsks
employees. Because these purposes had not afleattiiition, the Referee held that uncertaintyoathe time
of fulfillment precluded exemption.

The Massachusetts court has given consideratitretolaim of tax exemption by benevolent corporetias to
large tracts of land held under circumstances @oail® to those here existing. Upon the legal priesip
involved, our own Court has been in agreement thighCourt of that jurisdiction.

In Massachusetts Gen. Hospital v. Somerville, 101 M2k3 the Court in construing a statute of like import
with our own, held:

"The statute contains no limitation of the amoofireal estate that may be thus held exempt from
taxation; and we know of no authority under whichyule by which, the court can affix any such
limitation. The only condition upon which the exeimop depends is the proviso as to the purposes
for which the real estate is occupied.

In construing and applying this proviso, the catahnot restrict it to the limit of necessity. The
statute does not indicate such an intention orp#re of the legislature; and we do not think that
any considerations of public policy require us emfine the exemption to narrower limits than the
terms of the statute fairly imply. What lands aeasonably required, and what uses of land will
promote the purposes for which the institution werporated, must be determined by its own
officers. The statute leaves it to be so determibgdomitting to provide any other mode. In the
absence of anything to show abuse, or otherwigmpeach their determination, it is sufficient that
the lands are intended for and in fact appropritagtiose purposes.

In this case, it is manifest that the intentionhmithich the lands in question were purchased and
held was to promote the purposes for which thetutsin was incorporated.”

In the above case, the area of lands so held waaadrs.

So inThayer Academy v. Braintree, 232 Mass. 402 at 4R8,N.E. 410, at page 41the Court said:

"The dominant purpose of the managing officdrshe corporation, in the use of the property
which they direct or permit, is often, although mabtays, controlling. So long as they act in good
faith and not unreasonably in determining how toupy and use the real estate of the corporation,
their determination cannot be interfered with bg tourts."Emerson v. Milton Academy, 185
Mass. 414, 415, 70 N.E. 442

Again, in passing on a situation as to occupatibland similar to that actually existing here, and
entirely aside from prospective use, the CourtMheaton College v. Norton, 232 Mass. 141, at
148, 122 N.E. 280, 283aid:
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"The two and one half acre lot on April 1, 19%v4s a grove of old growth pines; it was free from
underbrush, had a few benches, was unenclosedyasdsed by students and townspeople. It was
not used for college purposes except for recregtisposes for students who wished to walk, stroll
or saunter there. The judge rightly found and ruleat this tract was exempt within the rule laid
down inAmherst College v. Amherst, 193 Mass. 168, 79 ML§" 79 N.E. 248

We adopt the reasoning of the Court in the abotezl@ases. In view of the indisputability of thetéaand the
conclusions to be drawn therefrom, the accuracthefruling of the Referee is one of law and is ofmn
consideration by the Court. On the record the fifbwwas entitled to tax exemption.

Exceptions sustained
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PENTECOSTAL ASSEMBLY OF BANGOR v. MELVIN H. MAIDLOW  AND
THE CITY OF BANGOR

Supreme Judicial Court of Maine
414 A.2d 891; 1980 Me. LEXIS 571
May 7, 1980, Argued

May 19, 1980, Decided

JUDGES: McKusick, C.J., and Godfrey, Nichols, Glassman, &td) JJ., and Archibald, A.R.J.
OPINION BY: GODFREY

The issue in this case is whether certain reatestaned by the plaintiff-appellant is exempt froaxation.
Appellant is Pentecostal Assembly of Bangor, arepahdent local church organized as a corporatid®&0
pursuant to the provisions of chapter 53 of the il Statutes of 1944, sections 24 to 8 1976, the
Assembly moved into a new building which servestasiouse of worship, school, and administrativiecef
Soon thereafter, the Assembly consulted with thegBa chief of police for advice on how to deter dalsm
at the new building. By written opinion, the chiefplied that the presence of persons living ondgitmeinds
would be the best deterrent. He stated that amadgstem was likely to be ineffective.

1 Now 13 M.R.S.A. ch. 93, subch. Il (1974 & Supp79-80).

Following the chief's advice, the Assembly condidca single-family residence on a one-acre laném out

of the large lot on which the main church buildimgd been constructed. The custodian of the churdhhés
family have lived in the house since its completlmefore April 1, 1977. The house is used only fees t
custodian's residence. The Assembly owns the hanselot and pays all expenses of maintaining the
residence, including installments of the mortgagbtdutility bills, and insurance premiums. Thetodian is
required to live in the residence, which is prodde him free of rent, as a condition of his emphayt. He is

a full-time custodian and security person for th@nmrbuilding. His salary is reduced to take intcaunt his
rent-free housing.

Defendant Maidlow, tax assessor for Bangor, asdesseal estate tax on the one-acre lot for theyéax 1977.
The Assembly's petition to the assessor for abatewfethe assessment, on the ground that the pgyopes
exempt from taxation, was denied on February 15,819 The plaintiff duly appealed the denial of the
abatement to the Superior Court pursuant to theigioms of36 M.R.S.A. § 84fhen in effect? In its petition

to the assessor for abatement and in its compilaiSuperior Court the plaintiff contended that fireperty
should be exempt as "real estate . . . owned andpoed or used solely” by a "benevolent and chaleta
institution” within the meaning of subsection (1)(@f 36 M.R.S.A. 8 652vhich provides, in pertinent part, as
follows:

The following property of institutions and orggations is exempt from taxation:

1. Property of institutions and organizations.
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A. The real estate and personal property owmeldogcupied or used solely for their
own purposes by benevolent and charitable institstincorporated by this State . . . .

The Assembly advanced no other reason for demartdeg@xemption and stipulated with the defendants o
June 11, 1979, that the only issues before ther®ug@ourt were (1) whether the Assembly was a gvetent
and charitable institution” und@&6 M.R.S.A. 8 652(1)(Aand(2) whether the property used by the custodian
was "occupied or used by" the Assembly solely t®oivn purposes under the same subsection.

2 Section 845%vas repealed by P.L. 1977, ch. 694, effective 1uli978.

On September 20, 1979, the Superior Court denieddsembly's prayer for relief, and judgment watered
for the defendants. In its decision, the couttiesta

From the evidence produced at trial, this Céiads that although Plaintiff, like other religious
organizations, has among its purposes those whmhidamqualify as "charitable” in the widest
sense, [citation omitted], it cannot qualify asenévolent and charitable organization within the
scope of36 M.R.S.A. § 652

The plaintiff filed a timely notice of appeal tiois Court.

Taxation is the general rule; exemption from taiis the exception, "and all doubt and uncertaagyo the
meaning of the statute must be weighed against gtxem" Hurricane Island Outward Bound v. Town of
Vinalhaven, Me., 372 A.2d 1043, 1046 (197hHe plaintiff has the burden of establishing aareption from
property taxation. "Exemption is a special favomfeored. The party claiming it must bring his case
unmistakably within the spirit and intent of thet aceating the exemptionCity of Bangor v. Rising Virtue
Lodge, 73 Me. 428, 433 (1882j)uoted inHolbrook Island Sanctuary v. Inhabitants of Broaks, 161 Me.
476, 483, 214 A.2d 660, 664 (1965)

The Pentecostal Assembly of Bangor was incorporateter the statutes providing for incorporationaof

independent local church. The uncontroverted testynof its pastor at the hearing in Superior Coogkes it

plain that the functions of the Assembly includeyoag other things, the holding of religious sersiead the
education, both secular and religious, of childeerd adults. The pastor testified also that theeAddy

participates with other churches in the supporimidsions in the Middle East, Colombia, Rhodesiajtso
Africa, Alaska, and New York City. The Assemblyi@s on a training program for marriage counsedod a

program for senior citizens.

Pointing to all those activities, the Assembly @mnts that it is a "benevolent and charitable itih" within

the meaning 086 M.R.S.A. 8 652(1)(A¥et forth above. In particular, it argues thatmissionary activities

are, as a matter of law, "benevolent and charitalnteler the cases upholding the property tax exiemuf

missionary societieskE.g., Green Acre Baha'i Institute v. Town of Elib50 Me. 350, 110 A.2d 581 (1954)

Ferry Beach Park Ass'n v. City of Saco, 136 Me, Z0R.2d 428 (1939Maine Baptist Missionary Convention

v. City of Portland, 65 Me. 92 (187@jowever, participating in missionary activitissnot the sole or even the
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primary purpose of the Assembly, which functionsibtally as a church in accordance with its cewifécof
incorporation. After theGreen Acre Baha'tase,suprg was decided, the tax laws relating to towns were
revised extensively? and the exemption provisions were changed to d&lamong other things, what is now
subsection 1(C)(1) cfection 652providing as follows:

C. Further conditions to the right of exemptiomdenparagraphs A and B are that:

(1) Any corporation claiming exemption under paegdr A shall be organized and conducted
exclusively for benevolent and charitable purposes.

3 P.L. 1955, ch. 399, 8 1. The former tax laglating to towns were repealed and replaced byé¢ve
legislation. P.L. 1955, ch. 399, § 2.

Even if some activities of the Assembly may be propclassified as benevolent and charitable, gsdoot

meet the condition for exemption prescribed bygheted subsection: The Assembly was organizedcasirah

in 1950 and is still conducted primarily as a clwurche Assembly's by-laws, as amended in 1970,esspr
state that it is "intended to be operated exclusgifgr religious and/or educational purposes as@mplated in
Section 501(c)(3) of the Internal Revenue Cbltas well settled that for purposes of exemptioom property
taxation, religious purposes are not to be equaiéd benevolent and charitable purpodeg., Osteopathic
Hospital v. City of Portland, 139 Me. 24, 26 A.2t161942)

Since the Assembly cannot be characterized as @eVioéent and charitable institution" for purposés36
M.R.S.A. 8 652(1)(Awe do not reach the question whether the propesgeg by the custodian was "occupied
or used by" the Assembly solely for its own purmoddaine Medical Center v. Lucci, Me., 317 A.2d 1 @R7
and related cases are not in point.

During oral argument, appellant advanced the suggethat the custodian's house might be exempieldu
subsection (1)(G) ddection 6520n the theory that its purpose is to promotestéurity of the church building
itself. However, appellant did not claim exemptamthat ground either in its petition to the asse®r, later,
to the Superior Court, and the stipulation of Jufhe1979, removed any possibility of such an idsam the
case. If the argument has any validity -- a maitewhich we intimate no opinion -- it is not cogmible for the
first time on appealTeel v. Colson, Me., 396 A.2d 529 (19/3ville v. Reville, Me., 289 A.2d 695 (1972)

The entry is:
Appeal denied.

Judgment affirmed.
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THE SALVATION ARMY v. THE TOWN OF STANDISH, et al.

SUPREME JUDICIAL COURT OF MAINE
1998 ME 75; 709 A.2d 727; 1998 Me. LEXIS 79
February 13, 1998, Submitted on Briefs
April 14, 1998, Decided

JUDGES: Panel: WATHEN, C.J., and ROBERTS, CLIFFORD, RUDMADANA, LIPEZ, and SAUFLEY,
JJ.

OPINION BY: WATHEN

The Town of Standish and its Tax Assessor appeal & judgment entered in the Superior Court (Cutabdr
County, Mills, J.) exempting a parcel of The Salvation Army's reaperty from taxation pursuant 86
M.R.S.A. 8 6521990 & Supp. 1997). On appeal, the Town contehdsthe property is not exempt because
The Salvation Army, as a religious organization,n@ organized primarily for benevolent or chari¢éab
purposes and, in any event, the property is notl s&¢ely for the organization's benevolent and ithiale
purposes. Finding no error, we affirm the judgnarthe Superior Court.

The undisputed facts may be summarized as follde: Salvation Army owns and operates a summer camp
for underprivileged children in Standish. The caropsists of four contiguous parcels of land all ediby The
Salvation Army. Only the status of the second efsthparcels is contested. Parcel 2 includes tesedential
buildings, tennis courts, and a fishing pier. Tasidential buildings are used as overflow housargchmpers
and staff during the normal operating season. Beggnin 1994, The Salvation Army allowed its offiseand
their families to vacation in the residential bunigs when vacant. The Salvation Army charged ifg@fs a
nominal fee for the use of the buildings. Althoulbne Salvation Army has owned the property for deety
years, the Standish Assessor first assessed taxearoel 2 in December of 1996 for the 1996, 1998, 1994

tax years.

Following the assessment, The Salvation Army fiéedomplaint for declaratory relief, seeking a deatian
that Parcel 2 is exempt from taxation. It thendike motion for summary judgment, and the courtduteits
favor. The Town now appeals.

A summary judgment will be affirmed when there @sgenuine issue of material fact and the movaahigled
to a judgment as a matter of la&piscopal Camp Found, Inc. v. Town of Hope, 66&1A@3, 110 (Me. 1995)
The statutory exemption involved in this appealhptes in relevant part:

The following property of institutions and orgartipas is exempt from taxation:
1. Property of institutions and organizations.

A. The real estate and personal property owned atwpax or used solely for their own purposes
by benevolent and charitable institutions incorpeateby this State . . . .

C. Further conditions to the right of exemption ungaragraphs A and B are that:
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(1) Any corporation claiming exemption under paggdr A must be organized and conducted
exclusively for benevolent and charitable purposes;

(2) A director, trustee, officer or employee of @ganization claiming exemption is not entitled to
receive directly or indirectly any pecuniary prdfitm the operation of that organization, excepting
reasonable compensation for services in effectisgpurpose or as a proper beneficiary of its
strictly benevolent or charitable purposes.

36 M.R.S.A. § 652(1Bupp. 1997).

Initially, the Town argues that The Salvation Armpurpose and mission is religious and, therefbges not
qualify as a benevolent and charitable organizattectently, we reaffirmed the principle that anamigation's
religious affiliation or religious purpose will ntemove it from the purview of the tax exemptidatste."City

of Lewiston v. Marcotte Congregate Hous., Inc., B7& 209, 212 (Me. 1996)he Salvation Army operates as
a non-profit corporation devoted to the "religiowharitable, educational or missionary purposesTié
Salvation Army. The Christian faith is an integpalt of the organization, but that fact alone do@scontradict
its benevolent and charitable purpoSee Episcopal Camp Found., Inc. v. Town of Hop&,/A&d 108, 110
(Me. 1995) Green Acre Baha!'i Inst. v. Town of Eliot, 150 M803110 A.2d 581 (Me. 1954)jown of Poland
v. Poland Spring Health Inst., Inc., 649 A.2d 1(Q®&. 1994)

The Town next argues that the property must be setady in furtherance of The Salvation Army's ctadnle
purposes. The statute provides that: "The reateestad personal property owned and occupied or ssiedy

for their own purposes by benevolent and charitaiggtutions incorporated by this State . . 36'M.R.S.A. 8
652(1)(A)(Supp. 1997) is tax exempt. Here, it is undispued The Salvation Army owns and occupies Parcel
2. The buildings on the land serve many functiamsl each is for the organization's own purposes.

Finally, the Assessor argues that by using thadimgk to provide inexpensive vacation lodging tsrdfficers,
The Salvation Army has violateslection 652(1)(C)(2) The statute provides that officers of a charaabl
organization may not receive any pecuniary profihez directly or indirectly from the operation the
organization, "excepting reasonable compensatianstrvices in effecting its purposes or as a proper
beneficiary of its strictly benevolent or charialpurposes.36 M.R.S.A. § 652(1)(C)(Zpupp. 1997). Here,
the incidental use of the buildings constituteshimgg more than "compensation” for the servicesdtfiieers
perform on behalf of the charitable organization.

The Superior Court correctly ruled that ParcelrBams exempt from taxation.

The entry is:

Judgment affirmed.
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